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Tribunal gives Native Title

Interests priority over mining
JoseWalker EDO principal solicitor

In arecent decision, Western Desert Lands Aboriginal
Corporation (Jamukurnu — Yapalikunu)/\\estern
Australia/Holocene Pty Ltd, [2009] NNTTA 49, the
National Native Title Tribunal refused to allow the State
government to grant amining lease over Native Title land
at Lake Disappointment, a culturally significant site for
the Martu people. Thisisthe first case where the Native
Title Tribunal has absolutely refused to allow amining
lease over land granted under the Native Title Act 1993.

Holocene Mining had applied to the state government
for permission to extract and process potash at Lake
Disappointment. The land the subject of the application
had been granted to Western Desert Lands Aboriginal
Corporation (WDLAC) to hold on trust for the Martu
peoplein the Eastern Pilbara. Under the Native Title Act,
the mining company was required to negotiate with the
Native Title owners before it could be granted amining
lease. The parties had failed to produce an agreement,
and Holecene applied to the Native Title Tribunal for a
determination.

The evidence showed the culturd traditions of the Martu
people prohibited any persons from going on certain parts
of thelake. These prohibitionswere likely to be offended
by giving Holocene an unlimited right to extract materias
from the surface of the lake.

The Tribunal considered many factors, including the
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economic benefits of the proposal, but ultimately gave
overriding weight to the serious cultural impacts which
the proposa would have on the Martu people.

The WDLAC welcomed the decision, saying that this
was ‘ahistoric and special day’. W

Report seeks “one-stop shop”

for mining approvals
JosieWalker EDO principal solicitor

In August this year the State government released the
Industry Working Group Report: Review of Approval
Processes in Western Australia which presents the views
of the mining and petroleum industries on reform of WA's
environmental approvals system. The working group was
convened by the Minister for Mines and Petroleum,
Norman Moore, to suggest waysto make the WA approvals
system ‘more welcoming for exploration and devel opment
activity'.

One of the key recommendations of the report is that
the government should consider establishing a“single
decision-making authority” for all mining and petroleum
projects, to replace the current “multi-agency” approach.
The report does not contain any details of what
responsibilities this authority should have, or whether it
should be an existing or new agency. For example, would
this authority take over all approvals for mines, or only
licensing functions?

Taken to extremes, if this “single decision-making
authority” really were to function as a one-stop-shop for
mining and petroleum proposals, it would need to dedl
with mining and petroleum leases (currently assessed by
the Department of Mines and Petroleum, and granted by
the Minister for Mines); environmental approvals (currently
assessed by the EPA and granted by the Minister for
Environment); and works approvals and environment
protection licences (currently assessed by the Department
of Environment and Conservation, with aright of appeal
to the Minister for Environment).

The working group would no doubt like to see this
decision-making role lie with a department whose main
focus s resource devel opment, such as the Department
of Mines and Petroleum (DMP) or the Department of
State Development (DSD) rather than one with afocus
on environmental protection.

Such an arrangement would be disastrous for
environmental protection, because it would mean that the
Environmental Protection Authority, which has a history
of providing strong, impartial advice on environmental
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Review of Genetically Modified

Crops Free Areas Act
Kristy Robinson EDO solicitor

The legidation regulating the use of genetically modified
(GM) cropsin Western Audtralia, the Genetically Modified
Crops Free Areas Act 2003, is being reviewed.
Submissionswereinvited on the Act up until 11 September
2009, specifically on the appropriateness of the Act, its
purpose, and orders made under the Act, such as the
moratorium on GM cropsin WA.

TheAct allows the State government to ban the
cultivation of GM cropsin designated areas of the State.
In 2004, the government made an order under the Act
banning the use of GM cropsin WA. Increasingly, and
particularly since the election of the Barnett government
in late 2008, severa exemptions to this moratorium have
been allowed under the Act, including the first commercial
cultivation of GM cotton in the Ord River region, and
other commercial scale“tria cultivations’ of canola

The EDO made submissions to the review, supporting
the continued application of the Act and the moratorium
on the cultivation of GM cropsin Western Australiawhich,
we believe, is needed now morethan ever. Thisis primarily
due to the risks associated with the inability to properly
segregate GM from non-GM matters and the consequential
environmental, health, and financial impacts that can
result. Theserisks, and the financial benefits of remaining
GM-free are recognised by other states which maintain
aban on GM crops, such as Tasmania, which recently
extended the ban until at least 2014.

The EDO submitted that, while the purpose of the Act
isgtill appropriate to the extent that we support the banning
of GM cropsin WA, in light of increasing exemption the
Act should be amended to:

» addressliability issues and provide protection to non-
GM farmers

 address cost implicationsfor non-GM farmers whose

land or crops are contaminated

* enable shiresto declare themselves GM-free

« include requirements for all GM products to be

labelled, and

« dgrengthen transparency and accountability under the

Act, including greater public participation regarding
exemption decisions.

Submissions will be made public on the Department of
Agriculture and Food's website at www.agric.wa.gov.au.
A report is due to the Western Australian Parliament by
24 December 2009.
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EDO News

On the road again

In May Josie Walker and Kristy Robinson travelled to
Broometo conduct an environmentd law workshop hosted
by Environs Kimberley. With an extremely passionate
community concerned about proposed developmentsin
the precious Kimberley area, such asthe LNG hub, the
turnout was high and the event lively. Topics covered
included federal and State environmental assessment law,
and protected areas law. We were also taken on avisit to
James Price Point (Walmadan), site of the proposed hub,
to experience the untouched beauty of the area firsthand.

Cape Conservation Group in Exmouth invited usto
hold asimilar legal education workshop there on 16 June,
which covered State and federal EIA processes, pollution
control and licensing, as well as some practical tips for
speaking out (defamation law). While it was amore
intimate workshop than Broome, it was a pleasure for us
to meet and assist CCG, avery active group doing its best
to protect a spectacular part of Western Australia.

Our next environmental law workshops and advice
clinicsare in Denmark on 12-13 October, and Albany on
13-14 October.

For further information about the EDO’s Outreach
program please contact our office on 1800 175 542 (country
WA) or 9221 3030.

Welcome to John Dyer

In July we were very pleased to welcome our new
coordinator, John Dyer. John was finance & IT officer
for theYouth Legal Servicefor ten years, and has awedlth
of experience in community legal centre administration
aswell asfinancial management, desktop publishing,
customer serviceand IT skills.

There was no shortage of work for John when he arrived
—hewasjust in time to help us collate our end-of-year
financials, finalise our end-of-year reports, process the
new year's membership applications, and organise a
national EDO network meeting; aswell asthe AGM and
volunteer drinks. He took it all in his stride.

John isresponsible for ensuring that our annual report
and this newsletter will be printed on recycled paper. He
is probably the first person you'll talk to when you call
the EDO, and he looks forward to getting to know our
members and clientsin the year ahead.
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“One-stop shop” for mining approvals
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protection measures, would ceaseto have aroleinrelaion
to mining approvals. There would be no independent
advisor to tell the government that a resource devel opment
which promised great economic benefits to the State also
posed unacceptable environmental risks.

It isdifficult to justify treating mining and petroleum
approvals differently from other types of projects when
it comesto environmental approvals and licences. Such
a“two-track” system could cause aloss of credibility and
public confidence in the system.

A more promising approach would be to alow agencies
to retain responsibility for decision-making in their
respective areas of expertise, and instead introduce reforms
which provide for enhanced integration between agencies.

One approach would be to adopt an “integrated
approvals’ system like that which operatesin New South
Wales. Under the Environmental Planning and Assessment
Act 1979 (NSW) when a proponent seeks planning
approval for aproject which also requires other approvals
(such as apollution licence or a permit to take native
fauna), the Department of Planning (DoP) must then
forward a copy of the application to the other decision-
making authorities (DMAS) responsible for those
approvals. The other DMAs must report back to the DoP
within a certain timeframe on whether they would be
willing to grant the relevant approvals to the project, and
on what conditions. If any DMA advises that they will
not grant approval to the proposal on any terms, then the
DoP must refuse consent. If the Department of Planning
grants consent, then the other DMAs are obliged to issue
approvals consistent with their previously declared
intention. No approvals are actually issued unless and
until the DoP decides to grant planning approval.

Such an integrated approvals system could be used for
environmental and related approvals under the
Environmental Protection Act 1986 (WA) with the EPA
performing the role of coordinating approvals from other
authorities. Such asystem would provide greater certainty
both for developers and the environment because it would
be known at the time the EPA produced its report what

the final approval conditions were likely to be, and these
could be taken into consideration in determining the
overall impact of the proposal.

Thiswould be preferable to the alternative suggested
by the Industry Working Group, which isto alow licences
and works approvals to be granted before the Minister
has granted environmental approval to a proposal. Even
if such approvals were subject to a condition that they are
not to be acted upon unless and until environmental
approval was granted, the act of granting licences and
works approvals creates the perception that environmental
approval isaforgone conclusion. It also reduces the
flexibility to make changes to the proposal to improve
environmental performance, because any changes may
then conflict with the terms of previoudy-granted licences.

Given the political clout enjoyed by the resources sector,
the report of the Industry Working Group will put alot
of pressure on the government to make changes to the
environmental approvals system. At the sametime, the
Minister for Environment has convened an Environmental
Stakeholder Advisory Group to provide more balanced
advice on similar issues. The EDO isrepresented on this
group and will be arguing strongly against any proposal
to create a separate approvals system for mining and
petroleum proposals. M

NSW judge rules land-for-
development deal illegal

Nisha Richardson EDO volunteer, and
JoseWalker EDO principal solicitor

A recent decision in the Land and Environment Court
of New South Wales in Gwandalan Summerland Point
Action Group Inc v Minister for Planning [ 2009] NSWLEC
140 marks awelcome victory for the local community,
who were represented by the EDONSW, and who opposed
the state's approval of major housing developments on
environmentally-zoned land on the NSW central coast.

In 2008, the NSW Minister for Planning granted
development approval for land at Gwandalan and Catherine
Hill Bay to be used for residential purposes. The NSW
Department of Planning had previoudly advised that these
sites should be last priority for urban land rel ease, because
of their unique environmental and heritage values and
poor public transport access. However in 2005 the Minister
entered into a memorandum of understanding (MOU)
where he agreed to allow the land to be developed for
housing in exchange for a dedication of certain lands for
conservation reserves. Gwandalan Summerland Point
Action Group Inc sought declarationsthat the devel opment
approval was void and of no effect on two grounds:

1 At the time the Minister made the decisions there
was a reasonable apprehension of bias on the part of
the Minister —that is, the public had reasonable
grounds for believing that the Minister might not
make an impartial decision in the circumstances

2 The Minister took into account irrelevant
considerations, in particular the memorandum of
understanding and deed entered into with the

O continued next page




Land-for-development deal illegal cont'd

developers. It was argued that the Minister was abliged
to consider the applications on their merits regardless
of pre-existing commitments.

Justice LIoyd's decision focused on determining the
correct test to establish areasonable apprehension of bias
in relation to an administrative decision-maker who isa
Minister of the Crown. After examining the authorities
his Honour identified the relevant question to be * whether
afair-minded lay observer, having knowledge of the
material objective facts, might reasonably apprehend that
the administrative decision-maker might not bring an
impartial and unprejudiced mind to the determination of
the applications.’ It was argued by the respondents that
this test did not apply to a non-judicial decision-maker,
in particular a Minister. However, Justice LIoyd rejected
this argument in light of authorities which established
that a Minister, although exercising a decision-making
function outside the judicial system, was nevertheless
subject to the fundamental test. The Minister was subject
to the “two mights” test in the same way as any other
public office holder. Justice L1oyd acknowledged that the
content of thistest may vary depending on the context.

In applying the test, the Court considered the relevant
facts and examined the language used, the correspondence
relating to the MOU, and the deed and the surrounding
circumstances. Justice Lloyd noted that the Minister
himself took alead role in the negotiations. The Minister
a so demonstrated a strong commitment to the MOU and
deed as evidenced in correspondence which referred to
the Minister using ‘ his best endeavours to ensure the
contents of the MOU will be achieved'.

The respondents argued that the MOU was not abinding
document, relying on an express clause stating that it was
not to be taken as fettering the Minister’s decision. This
was rejected by the Court because the MOU nevertheless
expressed the parties’ “firm intentions’ that decisions
would be made in accordance with its terms. Although
these commitments were not legally enforceable, Justice
Lloyd found that the Minister’'s expression of an intention
to exercise a statutory discretion in a particular way was
likely to create a perception that he did not bring an open
mind to the decision.

It was held that the approval was also invalid on the
grounds of irrelevant considerations. Justice Lloyd found
that, implicitly, the Minister was bound under the
Environmental Planning and Assessment Act 1979 (NSW)
to consider the applications on their merits with no regard
to pre-existing commitments which were entered into
before the relevant process under the Act began. It was
held that in considering the MOU and the deed the Minister
took into account irrelevant considerations.

The Court made adeclaration that the concept plan and
project approvalswerevoid and of no effect. The gpprovals
were quashed and the respondents were ordered to pay
the applicant’s costs.

This decision serves as atimely reminder to planning
authorities all over Australiathat they cannot subvert the
planning process by entering into agreements outside of
the process, which pre-judge the outcome. The developer’'s

conduct in this case was aptly described by Justice LIoyd
asa“land bribe”. It isnot necessarily improper for
authorities to accept dedication of land as an “offset” for
environmental harm caused by a devel opment proposal
(athough avoidance of harm would aways be preferable).
What was different about this transaction was the way in
which the government committed itself to a certain
outcome before the decision-making processin relation
to the development proposal had even begun. Thisled to
the inescapable conclusion that the Minister was biased
when he made the final decision.

‘Rich and (increasingly) rare’:
Auditor General on threatened

species management
Rache Collins EDO volunteer

In June 2009 the Auditor General released a report
examining threatened species conservation in Western
Australia Thereport, entitled Rich and Rare: Conservation
of Threatened Species, illuminates key areas of reform
required to ensure adequate protection of threatened
species and their hahitats. The EDO was one of the severa
environment groups that made submissions to the Auditor
Genera’s inquiry which led to the preparation of the
report. The main findings of the report arein line with
recommendations for reform that have been repeatedly
voiced by environment groups. As the number of species
threatened with extinction continues to increase,
implementation of theAuditor General’s recommendations
is essential to reduce extinction rates. The key
recommendations made in the Auditor General’s report
are summarised below.

Inadequacies of current legislation

Environment groups have continuously sought to
supplant the Wildlife Conservation Act 1950 (WC Act)
with legidation that has a more holistic approach to
conserving biodiversity. The WC Act does not provide a
process for listing species as threatened, nor doesit supply
amethod for recovering species. Due to the inadequacies
of theWC Act, the Auditor
Genera’s report found that
Department of Environment
and Conservation (DEC)
had developed policies and
processesto fill the gap
between legislation and
what is required for
conservation in practice.

Accordingly, threatened
species are identified and
recovered by DEC'sinterna
processes which lack
accountability and
transparency.

report found that the
processes employed by
DEC for threatened species
listing
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Threatened species management cont'd

and recovery programs are not in compliance with existing
conservation legislation. Such afinding highlights the
urgent need for legislative reform to incorporate listing
and recovery processes, to ensure that threatened species
conservation is appropriately provided for by the
legidation. Additionally, the fact that the current legidation
does not make it an offence to damage threstened species
habitat was noted as areform issue of paramount concern.

Lack of information strategies, species nomination
and recovery plans

The report illuminated the fact that species nomination
and listing for protection ishampered by alack of research
strategy to drive survey work for threatened and priority
species. Thusthe information required to list a species as
threatened is unable to be acquired appropriately. Further,
it was found that DEC does not regularly review its
existing survey work for adequacy and nominate species
accordingly.

Concerns were raised regarding the use of recovery
plans. Recovery plans provide for the recovery needs of
threatened species to be identified and addressed. The
report found that only one in five fauna species and less
than half of threatened flora species have recovery plans.

In addition, it was established that the majority of
recovery plansare only partly implemented and, for some
species, recovery work is not always undertaken each
year.

Inefficient species prioritisation and conservation
process

The conservation priority processes that DEC uses for
critically endangered, vulnerable and endangered species
were described in the report as an inefficient conservation
approach. It was established that the number of vulnerable
species with recovery plansis markedly less than those
classified as endangered species, with over haf of critically
endangered species covered by recovery plans, while‘less
than ten vulnerable fauna have aplan’. It was further
noted by the report that because recovery plans have no
legal status, ‘their existence cannot prevent actions that
would undermine recovery efforts'.

The need for multi-species protection

Under the Act, DEC cannot list common multi-species
threats and is not obliged to develop plans to address
these threats. Further, there is no definition in the Act of
processes that threaten species’ survival and describe
ways they should be managed, as is the practice in other
jurisdictions. The report highlighted the problematic
nature of the lack of legidlative obligationsin relation to
multi-species protection and provided recommendations
listed below.

Habitat conservation and Commonwealth-State
alignment

The report found that habitat destruction was one of
thewaysin which DEC's species recovery activities could
be undermined: one of the primary means by which DEC

conserves species habitats is viathe creation of reserves
but ‘ lessthan half the amount of land agreed under national
target has been reserved in WA .

The habitat protection issue was also identified as being
strongly linked to alack of Commonwealth and state
legidative dignment. TheWC Act (WA) does not protect
the habitat that a species occupies and, while habitat
destruction may be considered as afactor in relation to
approvals under the Environmental Protection Act 1986
(WA), development can still override habitat protection.
The Environment Protection and Biodiversity Conservation
Act 1999 (C'th) (EPBC Act) provides for the protection
of threatened species habitats but only for threatened
species that are listed under the EPBC Act. Thus the
report emphasi ses the need for Commonwealth and State
alignment to ensure that threatened species receive
maximum legislative protection.

In summary, the report emphasises that in many areas
DEC isnot effectively protecting and recovering threatened
species. In particular, habitat protection is highlighted as
an area that underpins conservation where DEC isfacing
significant challenges. The fact that the WC Act does not
provide species with adequate protection is aso
illuminated. In the words of the report:

DEC cannot demonstrate the overall effectiveness
of its threatened species conservation activities.
Thislimits assurance that it has effective
management of conservation processes and
programs to ensure the protection and recovery
of WA's threatened species.

Recommendations

The Attorney Genera’s report makes the following
important recommendations in relation to DEC’s
management of threatened species:

» The state government should replace the WC Act
with anew Biodiversity Conservation Act

» DEC should develop better information systems to
determine the status of the growing number of priority
species

» DEC needsto reduce the time required to nominate
and list species as threatened

» DEC should change how it prioritises species for
conservation attention to ensure efficiency

A system should be devel oped to identify and manage
habitat critical to threatened species survival

A database should be developed and implemented
to record all threatened species recovery actions and
monitor progress against recovery plans

» An evaluation framework and supporting systems
should be implemented to assist in measuring
threatened species’ conservation effectiveness

 Information systems should contain reliable and
comprehensive data on threatened species and their
progress. |




EPBC Act enforced in SA and Vic

Nisha Richardson EDO volunteer

Recent enforcement action taken by the Commonwealth
government under the Environment Protection and
Biodiversity Conservation Act 1999 is a positive sign for
people seeking protection of threatened species and a
reminder to devel opers of the need to comply with this
legidlation.

In South Australia, Rocky Lamattina & Sons Pty Ltd
was ordered to pay a $220,000 fine for breaching the Act.
The company cleared 170 trees which formed a nesting
habitat of the South Eastern Red-tailed black cockatoo
and were critical for survival of the species. It was agreed
that the clearing of trees from that region was likely to
have a significant impact on the cockatoo, which was
protected under the Act.

In his decision Justice Mansfield acknowledged the
importance of setting a penalty that would operate as a
deterrent to others who may attempt to clear native
vegetation contrary to the Act. He emphasised the
importance of recognising that such conduct is seriously
regarded by the community and will not be tolerated by
the Court.

In Victoria, the company responsible for operating
Victoria'sregiona rail network, V/Line Passenger Pty
Ltd agreed to pay over $188,000 for illegally clearing an
area of vegetation that contained alisted critically
endangered species. It entered into an enforceable
undertaking with the federal environment department
after clearing vegetation without approval and destroying
up to 38 spiny rice-flowersin the process.

Thisis the second time an undertaking of this sort has
been used, having been introduced in 2007 as an
enforcement tool which allows the government to negotiate
for the payment of an agreed sum towards environmental
causes. Part of the money will be used for further research,
recovery and conservation, and taking measures to protect
the biosite in the future. The remaining $136,500 will be
used to train staff and contractorsto ensure that any future
railway works will not affect protected or other
environmentally significant species.

Rose Webb, a spokeswoman for the department,
emphasised the importance of complying with the Act:
‘Ignorance of the law is not an excuse, and the onus for
government approval ison the individual. Once these
things are gone, we can never get them back.

EPA reviews EIA process

Una Tseng EDO volunteer, and
Kristy Robinson EDO solicitor

In 2008 the Environmental Protection Authority of Western
Australia (EPA) undertook areview of the environmental
impact assessment (EIA) processin WA with the ‘ general
aim of enhancing the quality and timeliness of the EPA’'s
advice to government on development proposals'.
Following an extensive consultation process, the EPA
released its report in March 2009 with recommendations
to reform the process.

EIA isan important component of the wider
development approvals process when applied at early
planning and design stages of proposals, asit givesthe
government and the community opportunities to form
views about a proposal’s environmental acceptability;
ensures that the proposals are environmentally acceptable;
and identifies any conditions which should be applied to
control potential environmental risks and impacts.

Some of the main recommendations of the review:

Risk-based environmental impact assessment

The review proposes using a *“risk-based” approach to
EIA, which means that development proposals will be
assessed by considering the level of environmental risk
arising from them — that is, the chance of something
happening that will have an environmental impact,
combined with the degree or consequence of that impact.
Theaimisto inform the EPA about the exact nature and
probability of any negative environmental impacts arising
from the proposal as well as the appropriateness of any
mitigation measures, while allowing the process of
consideration of these issues to be more transparent. It
will also trigger debate around what are acceptable risks
or impacts, and what level of risk is appropriate.

The EPA has commenced trials of risk-based assessment,
and plans to publish a bulletin on risk-based EIA later
this year.

Outcome-based environmental conditions

The introduction of outcome-based environmental
conditions would shift the EPA’s focus from prescribing
specific management measures to be undertaken by
proponents to specifying the environmental outcomes
that the proponents are required to achieve — leaving the
methods of achieving those outcomes to the proponents
themselves.

The EPA has implemented and commenced the use of
new outcome-based conditions on a case-by-case basis
and intends to publish guidelines and develop model
conditions in Octaber.

Level of assessment

At present the EPA uses five levels of assessment to
assess different types of proposals, with different levels
used depending upon the number and complexity of
environmental issues. The review reveaed that the use
of five levels of assessment has led to confusion for
proponents and the community.

The review recommends that the process be simplified
and that only two levels of assessment be used:

1. assessment on referral or additional information for
proposals that potentially have environmental
consequences that warrant assessment, but not a
public review

2. public environmental review and management
programme, where assessment public review (from
4-12 weeks) is warranted.

The EPA recommended that new administrative
O continued next page




EPA reviews EIA process cont'd

procedures outlining the two levels of assessment be
prepared, which are expected in October.

Strategic Environmental Assessment

Thereview aso identified alack of Strategic
Environmental Assessment (SEA). SEA enablesthe EPA
to addresses cumulative environmental impacts that may
arise from a number of proposals and can contribute to
sustainable development by ensuring that environmental
considerations are incorporated into policies, plans and
programs that set the framework for development
proposals.

The review recommended that the EPA explore
opportunities to increase the use of SEA and identify
proposals where it should be encouraged (eg, schemes,
development plans, structure and outline plans, early
planning or design stages of individual projects etc). It
a so recommended that the EPA provide detailed
guidelines to assist authorities determine whether SEA
would be appropriate by the end of 2009.

What now?

Implementation of the review’s recommendationsis
aready under way, and is being overseen by the
Stakeholder Reference Group, which provides comments
and informal advice and feedback on the implementation
taken. M

Update on Barrick Gold v
Williams

Minori Lee EDO volunteer

This month we were sad to hear that the NSW case of
Williams v Minister for Planning & Ors, as reported in
the March EDOnews has been overturned on appeal, on
the basis of jurisdiction and interpretation of the
Ervironmental Planning and Assessment Act 1979 (NSW).
The New South Wales Court of Appeal decisionisBarrick
Australia v Wiliams [2009] NSWCA 275.

The Land and Environment Court originaly upheld he
argument of the traditional owner Neville “ Chappie”
Williams that doubling the size of the Lake Cowal Gold
Minein Northern New South Wales constituted such a
radical transformation that Barrick Gold could not claim
it asamere “modification”; rather it was a new project
altogether. Thereis no provision in the Act that requires
further environmental assessments for modification
applications, unlike new projects. The original Land and
Environment Court’s decision imposed alimit on the
power of the Minister to receive modification applications
that were “radical transformations’.

The NSW Court of Appeal overturned this decision,
stating that it was a matter for the Minister to assess the
facts, not the Courts, and no decision had yet been made
by the Minister. The Court also examined the construction
of theAct and stated that even if amodification application
fell outside the scope of the relevant section, the Minister

and the Director-General both had authority to consider
the application.

On apromising note, Justice Basten stated that while
the appellant (Barrick Gold) sought costs for the appeal,
theissue wasraised out of public interest, rather than
private interest, which suggested that the parties should
bear their own costs. Although the parties were given a
period of 14 days to seek particular cost ordersif desired,
this provides an indication that the Court is not inclined
to grant costs against Mr Williams.

Mr Williams was represented in the Court of Appea by
the EDONSW. H

US Supreme Court officially
acknowledges climate change

Massachusetts et al. Petitionersv Environmental Protection
Agency et al. 549 US (2007)

Saxon King EDO volunteer

The groundbreaking case of Massachusetts v EPA has
changed the way that US courtswill consider climate
change in the future. In the majority decision, Justice
Stevens acknowledged climate change, stating:

A well documented risein global temperatures has
coincided with a significant increasein the concentration
of carbon dioxide in the atmosphere. Respected scientists
believe the two trends are related. For when carbon
dioxide isreleased into the atmosphere, it acts like the
ceiling of a greenhouse, trapping solar energy and
retarding the escape of reflected heat. It istherefore a
species—the most important species— of a“ greenhouse
gas’.

The decision has validated the arguments made by
Massachusetts et al —a group of US states, local
governments and private organisations — regarding the
magnitude of global warming and the science of climate
change, and has élevated it to the level of accepted doctrine
—at least in the legal context. Significantly, although the
case was won by only a 5-4 mgjority, there was no
disagreement on this point amongst the judges.

The group sought a court ruling that the US
Environmental Protection Agency (EPA) can regulate
emissions of carbon dioxide and three other greenhouse
gases from new motor vehicles, under the US Clean Air
Act. The EPA had refused the group’s request to regulate
these emissions, arguing that it was not authorised under
the Act to create regulations to address climate change,
and that even if it did have the authority it would not be
wise to do so because, among other reasons.

» acausa link between greenhouse gases and increasing
global temperatures was not “unequivocally
established”

« regulation of vehicle emissionswould be an inefficient
“piecemeal” approach to addressing climate change,
and

 vehicle emissions are not the only (or primary) cause

of global warming, and regulation could hamper the

more significant efforts of the President to convince
key devel oping nations to reduce emissions.

O continued next page
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Primarily, the court held that the EPA does have authority
to regulate carbon dioxide emissions because dl greenhouse
gases fall within the broad definition of “air pollutants”
given in the Clean Air Act. The court then turned its
attention to the EPA's other arguments.

The court held that the EPA could not use the scientific
uncertainty about climate change to avoid its obligation
to regulate. Stevens J stated that * if the scientific uncertainty
is so profound that it precludes EPA from making a
reasoned judgement ... [then] EPA must say so’; that they
would prefer not to regulate * because of some residual
uncertainty isirrelevant’. Thisformulation closely
resembles the precautionary principlein the Environmental
Protection Act (WA), s4A(1).

With regard to the piecemeal and causation arguments,
the EPA argued that the petition being sought would not
mitigate global climate change and remedy the injuries
to the petitioners, especially because increases in
devel oping nations would overshadow any small domestic
decreases. These kinds of arguments, known as*“drop in
the bucket” arguments, have been accepted in Australian
cases like Re XstrataCoal Queensland Pty Ltd [2007]
QLRT 33 and Anvil Hill Project Watch Association Inc v
Minister for the Environment and Water Resources[2007]
FCA 1480, but the US Court rejected them, saying:

Agencies, like legislatures, do not generally resolve
massive problemsin one fell regulatory swoop. They
instead whittle away at them over time, refining their
preferred approach as circumstances change and as
they devel op a more nuanced understanding of how
best to proceed.

The court also recognised that ‘a reduction in domestic
emissions would slow the pace of global emissions, no
matter what happens el sewhere’.

While not binding in Australia this decision is a powerful
statement that climate change is a problem and that local
steps need to be taken to mitigate its global impacts.
Given the lack of case law on this subject in Australia—
and indeed anywhere in the world —it is hoped that this
decision, with its support of the precautionary principle,
rejection of “drop in the bucket” arguments, and general
acknowledgement of climate change, will start a global
trend toward the reduction of carbon emissionsand a
stronger stance from the judiciary on the pollution potential
of carbon dioxide.
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EDONSW takes on powerstation
in CO2 pollution case

Peter Gray & Naomi Hodgson v Macquarie Generation;
excerpt from EDO NSW E-Bulletin #619

“On behalf of Peter Gray and Naomi Hodgson the [EDO
NSW] has commenced class 4 civil enforcement
proceedings in the [NSW] Land and Environment Court
against Macquarie Generation. The proceedings seek a
declaration that the State-owned company has been
negligently disposing of waste at their Bayswater Power
Station by emitting carbon dioxide into the atmosphere
in amanner that has harmed or was likely to harm the
environment in contravention of section 115(1) of the
Protection of the Environment Operations Act 1997. Mr
Gray and Ms Hodgson also seek an injunction requiring
Macquarie Generation to immediately cease disposing of
waste through the emission of carbon dioxide into the
atmosphere. In carrying out its electricity generation
activities, Macquarie Generation has been issued with an
environment protection licence which licences the
company to emit certain waste but not carbon dioxide.

Mr Gray and Ms Hodgson are environmental activists
and members of Rising Tide Australia, agrass roots non-
profit community group that has campaigned on the issue
of climate change since 2004, particularly in relation to
coal-fired power generation in the Hunter region in NSW.
Bayswater Power Station, located in the Upper Hunter
Valley, has the highest carbon dioxide emissions of all
power stationsin NSW.”

The latest progress on climate
change law

A brief update on legislative developments

Minori Lee EDO volunteer, and
Kristy Robinson EDO solicitor

While the need to drastically reduce our emissionsis
now widely recognised, the government’s progressin
devel oping and implementing schemesto do thisis much
slower, and weaker, than we would like to see. If we are
serious about acting on climate change alot more needs
to be done, now. There have, however, been some
legislative developmentsin the past few months which
suggest that schemes to reduce emissions are inching
forward.

On August 13 the Carbon Pollution Reduction Scheme
(CPRS) Bills, to implement the government’s proposed
emissions trading scheme, were defeated in the Senate.
The government is expected to reintroduce the Billsin
November, prior to December’s UN Conference on Climate
Change in Copenhagen. If the Bills are defeated again
the government will have the trigger for a double
dissolution election.

In August amendments were passed to the Renewable
Energy (Electricity) Amendment Bill 2009, to expand the
existing Federal Mandatory Renewable Energy Target
scheme in place under the Renewable Energy (Electricity)
Act 2000. The new national Renewable Energy Target
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(RET) scheme has increased the target of renewable energy
up to 45,000 gigawatt-hours (GWh) in 2020, which is
intended to represent 20% of Australia's electricity needs.
TheAct encourages growth in renewable energy by placing
an obligation upon wholesale purchasers of electricity to
purchase and surrender a minimum amount of Renewable
Energy Certificates, which are created from eligible
renewable energy sources, thereby contributing to an
overall demand for renewable energy and the national
RET.

The Greens are continuing to pressure the government
to introduce a national feed-in tariff, and in August
introduced the Renewable Energy Amendment (Feed-in
Tariff for Electricity) Bill, to provide financia support for
the commercialisation of renewable energy. Under the
scheme generators of renewable energy, including rooftop
solar systems or wind turbines, would receive a premium
price for electricity generated, set for 20 years.

At the State level the government will not honour an
election promise to introduce a gross feed-in tariff (“gross’
meaning that the generator receives a premium for all
electricity generated). Instead it has indicated that it will
pursue a watered-down net feed-in tariff (“net” meaning
that a generator will only receive a premium for the net
electricity created —ie, total produced, less electricity
used by the generator’s premises), to start mid-2010.

“Plan B”: alternative climate action blueprint

Key environmental groups, including the Conservation
Council of WA, the Wilderness Society, Greenpeace and
the Friends of the Earth have collaborated to produce an
aternative plan of action to the government’s Carbon
Pollution Reduction Scheme, called “Plan B”, which
outlines five areas that the government can revolutionise
its action against climate change. In summary these are:

1. Prioritise saving energy
The plan recommends that the federal government

provide a“green makeover” for five million housesin the
next five years, by funding programs to upgrade facilities
to become more energy efficient for low-income families.
The plan includes a Green Loan fund, to assist households
retrofit their homes to become more energy efficient, the
introduction of energy-efficient regulatory standards for
all homes at the time of sale or lease, and an overhaul of
commercia buildings.

2. Fast-track a renewable energy economy

The plan recommends that the government increase its
recently introduced 45,000GWh Renewable Energy Target
to 82,000GWh, to reflect the true potential of Australia's
renewable energy and stimulate development of the
renewable energy industry. It also includes introducing a
“gross feed-in tariff” and restructuring the current
centralised e ectricity network to ensure both compatibility
and decentralised, efficient power supply.

The groups aso call for removal of all fossil fuel
subsidies (currently over $6 billion), which would allow
more money for renewable energy and discourage reliance
on fossil fuels. Animmediate halt to construction on any
new coal-fired electricity plants, and phasing out coal-

fired power stations, starting with the oldest and most
polluting stations, is also called for as an essential
component of the plan.

3. Drive the shift to low emissions vehicles and
sustainable cities

The plan calls for adecreasing reliance on fossil fuel-
powered cars through lower emission vehicles, fuel
efficiency standards and sustainable public transport. To
bring about the modal shift away from vehicles, the plan
proposes a package of measures to provide incentives.
These include tax deductions for six- or 12-month travel
passes, major investment in public transport; fast rail
dternativesto air trave; increased public transport services,
infrastructure upgrades; and the development of an
integrated cycling network for end-of-journey travel.
Improved city design, urban consolidation and an end to
urban sprawl will also decrease the reliance on private
vehicle travel.

4. Protect forests and woodlands as a carbon store
and make agriculture part of the solution

The plan calls for an end to logging of old-growth
forests and land clearing, and the diversion of jobsinthe
timber industry to the plantation sector, which will make
Australia’s land more resistant to the impacts of climate
change. Tax incentives and a government fund should be
established to encourage sustainabl e practices and reduced
carbon intensity of farming and agriculture, and assistance
should be given to farmersin coping with climate change
and drought.

5. Grow the green job economy

The groups propose that the education sector build a
“green collar” workforce, diverting the workforce from
emissions-intensive industries to renewabl e energy
industries. Working closely with regional communities,
providing opportunitiesto retraining to those families
and communities reliant upon emissions-intensive industry
to gain employment in anew clean-energy industry as
well as priority in access to employment services.

“Plan B” can be found at www.wilderness.org.au

Upcomlng opportunities to act

With frustration about the lack of adegquate government
action on climate change building among many, people
are choosing to demonstrate their concerns by being
involved in the upcoming Walk Against Warming and
Climate Camp.

Walk Against Warming

Many of youwill befamiliar with thisannua community
action. Thisyear it will be held on December 12, which
will coincide with the midpoint of the Copenhagen Climate
Summit, and the International Day of Action on Climate
Change. For further details see
www.walkagai nstwarming.org

Camp for Climate Action 2009

The camp will be convened in Collie, the “coal capita
of WA” on 17-20 December. It will consist of workshops
and grassroots direct action designed to stop coal mining.
For further information see
http://climatecampwawordpress.com B




Is WA’s native vegetation
adequately protected?

Committee reports on review of native vegetation
clearing regulation
Rachel Collins EDO volunteer

The protection of WA's native vegetation is extremely
important to the maintenance of biodiversity, the
sequestration of CO2 as a greenhouse gas, and soil
conservation. The importance of the role of native
vegetation in climate change mitigation has been confirmed
by recent research by the Australian National University,
which found that Australia is the gatekeeper of the most
carbon-dense forests in world (Keith et al, 2009). The
research emphasises the need to ensure adequate legal
protection of native vegetation in Australia.

In July 2008 the Minister for Environment established
an Expert Committee to review the regulation of native
vegetation clearing in Western Australia. On behalf of the
EDO, EDO convenor Dr Hannes Schoombee was a
member of the committee, which published its findings
inApril 20009.

In summary, the committee found that:

* the government had failed to stateits policy objectives
in relation to native vegetation clearing regulations.
The committee recommended that an overall policy
statement be integrated into the operative regulatory
framework to provide guidance to the Department of
Environment and Conservation (DEC) in the everyday
implementation of the framework

* arisk-based permit application framework should be
implemented, on which application processes and
reguirements would be based, ‘linked to the likely
severity or impact of a proposal’. The committee
noted that DEC nheeds clear guidance asto the relative
importance it should place on planning instruments
in making decisions regarding native vegetation
clearing, and recommended that the government
provide and make public guidance, particularly where
proposals are at serious variance with planning
principles.

The report aso highlighted the need for a shared database
of information about native vegetation clearing approved
under different acts. It recommended that offsets not be
required routinely but in line with arisk-based approach.

Thereport is being considered by the Minister's
Stakeholder Advisory Group. and is available on DEC's
website, www.dec.wa.gov.au M
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Review recommends expanding
appeal rights in the SAT

Una Tseng EDO volunteer and
Kristy Robinson EDO solicitor

The right for community members to challenge
development approvals and local planning schemesis
currently very limited in Western Australia but recent
recommendations of a L egidative Committee review give
hope that the State government will consider expanding
theserights.

The State Administrative Tribunal (SAT), established
by the State Administrative Tribunal Act 2004 (SAT Act),
reviews awide range of government decisions including,
among others, town planning and developmental matters.
The Legidative Committee’s report and recommendations
was released on 5 May 20009.

The committee made many significant recommendations
including that the Planning and Devel opment Act 2005
(PD Act) be amended in order to allow third parties to
appeal or apply to the SAT to review planning approval
decisions.

At present there are generally no third party appeal
rightsin relation to planning decisionsin WA. The general
public can provide comments on devel opments approvals
and schemes when they are still in their planning or
assessment phase — eg, as part of an environmental impact
assessment. However, once adecision on the devel opment
or scheme proposal has been made, third parties—ie,
people other than the applicant and consent authority —
have only restricted rights to challenge the decision.

Theright to appeal or seek ameritsreview of the decision
isgeneraly only available to the applicant of the planning
proposal, unless alocal planning scheme specifically
allowsathird party to apply to SAT for review of adecision
—and few do.

The only options currently available to third parties to
participate in SAT planning apped sthat have aready been
commenced by another party (generally the applicant)
are:

 being called as awitness by the respondent
» making a submission to the SAT, or
« being accepted as an intervener in a SAT review.

The ability to intervene depends on the SAT swillingness
and the degree to which the third parties rightsand interests
are affected by the proceedings. Even if allowed, the third
party is ordinarily only alowed to support or oppose the
positions of the other parties to the proceedings and is not
permitted expand the issues to be decided.

Outside the SAT, the only means that third parties have
to challenge aplanning decision isto apply to the Supreme
Court for judicia review, which considers the legality of
the decision —that is, how it was made, rather than the
merits of the decision.

The Environmental Defender’s Office of WA (EDOWA)
and Conservation Council of Western Australia (CCWA),
have long argued the need for greater third party appea
rights. The two bodies made numerous submissions to the
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committee during its enquiry, arguing for appeal rightsto
be availablefor third parties, and that the current prohibition
under the PD Actis‘illogical’.

The committee report recommended that the PD Act be
amended to give third parties who have previousy made
submissions about a planning proposal aright to appeal
to SAT against the grant of planning approval if they are
directly affected by the planning proposal, or the proposal
isamatter of public or environmental interest (r18). The
committee also recommended that these people should
be given aright to apply to join as partiesto any SAT
review of the relevant planning approva decision, thereby
overturning the current prohibition found in the PD Act
(r19).

If the committee’s recommendations are adopted
objectors to development proposals which affect the
environment or the public interest will gain aright of
merits appeal to SAT. Thiswill be a huge step forward
for third party appeal rights and the ability of community
members to keep development in check.

Improving access to justice?

Access to Justice éCiviI Litigation Reforms)
Amendment Bill 2009

Nisha Richardson EDO volunteer, and
Kristy Robinson EDO solicitor

The Federal Government has introduced the Accessto
Justice (Civil Litigation Reforms) Amendment Bill 2009
to improve access to justice in Australia through reforms
to the Federal Court of Australia Act 1976. While these
reforms to improve efficiency are welcomed, the EDO
submitsthereis still room for improvement from a public
interest perspective.

The Bill’ s objectives focus on resolving disputes as
quickly and cheaply as possible and reducing the costs
of litigation. It introduces an overarching purpose and
an obligation on al partiesto facilitate the just resolution
of disputes according to law as quickly, inexpensively
and efficiently as possible.

The Bill strengthens and clarifies case management
powers of the Federal Court to ensure more efficient civil
litigation, enabling the Court to, for example, set limits
on time, witnesses and length of submissions, or to deal
with civil matterswithout an oral hearing. 1t also confirms
the broad discretion that the Court hasin relation to costs
ordersand clarifiestypes of costs orders available, enabling
the Court to order a party’s legal representative to pay
costs personally and awarding different costsin relation
to different parts of proceedings.

The Bill is awelcome reform to the efficiency of the
litigation process, however substantive i ssues concerning
public interest litigants have not been addressed. The
Australian Network of Environmental Defender’ s Offices
(ANEDO) highlighted areas in which the Bill can be
improved to better address the needs of under resourced
parties and ensure true fairnessin the civil justice system
in a submission on the Bill.
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Primarily, more consideration is required of the financial
inequalities of public interest litigants. Environmental
litigation is most often commenced by a person or group
with limited resources and the high cost risks of bringing
actions against well resourced defendants is a significant
deterrent for the parties as well aslitigation funders. The
general rule of litigation requires the unsuccessful party
to pay the costs of the successful party which deters many
potential litigants, even if they have good prospects,
because the litigants are unwilling to face the risks of
these costsif unsuccessful. In its submission, ANEDO
proposed including an express reference to the financial
position of the parties as arelevant factor to be considered
in the objectives of the overarching purpose, aswell as
including an objective to ensure al parties are able to
conduct their cases on an equal footing to ensure that a
well resourced party cannot use its financially superior
position to gain an advantage over its opponent.

There also needs to be recognition of public interest
litigation and an attempt to remove obstacles, such asthe
risks of paying the other party’s costs. ANEDO has
proposed establishing a statutory process whereby
applicants apply for adeclaration that their proceedings
are‘public interest proceedings and are digibleto receive
the relevant public interests cost order.

Although clearly working towards a more efficient
system of justice, the lack of reference to important
substantive issues limits the ability of the community to
bring actions relating to matters of public interest. By
inserting clear legislative directions in relation to these
matters, thisBill could truly give effect to the government’s
desirefor afair and effective system of justice for al
Australians.

A copy of ANEDO'’ s submissions will be available
soon at http://edo.org.au |
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