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Arcadia charges dropped: another win for EDOWA

Cameron Poustie, principal solicitor

Forest activisit David Rastrick was arrested at an
attempted forest rescue between Dardanup and Collie at
Arcadia State Forest during November 2006. After being
removed from a'tree-sit' Mr Rastrick was charged with
‘obstructing a public officer' and 'trespassing (on a
worksite)'. The EDO agreed in April 2007 to represent
him, and had the matter goneto trial he would have been
represented by barrister Steve Walker.

Preston Environment Group had asked for the areato
be included in the Wellington National Park, to no avail.
Arcadiawas habitat for many fauna species including
northern-jarrah mainland quokkas and red-tailed black
cockatoos.

After the EDO spent many months seeking disclosure
from the police, and then afew weeks of negotiations
with aview to avoiding trial, the obstruction charge was
dropped due to 'lack of evidence' on 13 February 2008
at Collie court. Mr Rastrick was represented by EDO
principal solicitor Cameron Poustie on the day, with EDO
volunteer intern Christal George, pro bono lawyer Peter
Rattigan, and of course Steve Walker assisting with the
negotiations and research up to that point.

The February appearance also went badly for the police

on the second charge of trespass, and further negotiations
by the EDO resulted in that charge being dropped, again
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David Rastrick

due to lack of evidence, on 12 March 2008. Those
negotiations also resulted in an award of $4,000 costs,
shared between Mr Rastrick (for disbursements), Steve
Walker and the EDO.

Mr Rastrick has been involved with forest activism
since 1995's Sharpe Forest rescue, and with the Ludlow
Tuart Forest campaign. He is a member of the Western
Austraian Forest Alliance (WAFA) and was recently co-
ordinator of Margaret River Regiond Environment Centre,
where he acted as delegate to the Conservation Council
of WA, aswell as being involved in the Chester forest
rescue and WAFA's 'Forests Forever - It's Now or Never!'
campaign. He was the unofficial WA representative to
the Forest Stewardship Council's national launch in 2007,
and is amember of the Southwest Greens, involved in
their Forest Policy review working group.

"It's now time to move logging of WA forests exclusively
into plantations,”" said Mr Rastrick. Only 12% of karri,
and 18% of jarrah logged ends up as 'value added and

structura timber'.

“According to the Forest Products Commission’'sAnnual
Report 2006-07, (pp126-7) the rest becomes industrial
firewood, waste, sawdust, woodchips and sawmill residue.
According to The Wilderness Society, carbon from these
secondary productsis released into the atmosphere within
three years."

Mr Rastrick said Professor Brendan Mackey's research
with the Australian National University (ANU) found
that cuts in greenhouse gas emissions, along with the
urgency to achieve them, mean we have no choice but to
halt and indeed reverse deforestation and degradation of

natural forests. O continued page 11
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Two new staff join EDOWA as
both Attorneys General chip in

Cameron Poustie, principal solicitor

Federal and WA state Attorneys General Robert McClelland (left)
and Jim McGinty each helped to provide more funding.

The EDOWA has been buoyed in recent months by much-
needed additional financial support from both the state
and federal Attorneys-general.

In January 2008 we were informed that we had been
unsuccessful in obtaining 08/09 Public Purposes Trust
(PPT) funding from the Law Society. PPT funds are very
important to the Community Legal Centre sector in WA,
and have in particular been avital ‘third string’ to the
EDOWA's bow since as far back as 02/03. However,
within months of this disappointing news State Attorney
Genera Jim McGinty had come to the rescue,
recommending the allocation of $55,000 plus GST from
the Legal Contributions Trust (LCT) for EDOWA in 08/09.

Mr McGinty's support couldn’t have come at a better
time. When we were notified that we'd missed out on the
PPT we were in the process of finding two new staff, after
both office coordinator Fran Jones and Outreach solicitor
Nicola Rivers has given notice for unrelated reasons, just
before Christmas. Formal confirmation of the LCT money
came within weeks of Mr McGinty’s recommendation,
which allowed us to appoint new staff with a minimum
of downtime.

The EDOWA's longer-term prospects were also given
aboost by federal Attorney General Senator Robert
McLdland when, on 18 April 2008 we received notification
of a one-off additional federal grant of $20,000. The
Management Committee has not yet decided on the use
of that new money, but there is no question that it will
enhance our ability to maintain staffing levelsin the event
that we are unsuccessful with the PPT a second time.

Negotiations between the national network of EDOs
(ANEDO) and Senator McLelland will continue, with a
view to boosting our federal core grant, which steadily
failed to keep pace with inflation during the term of the
Howard government.

Thanks Isabela ...

The office was down to just one permanent staff member
for most of February and half of March, but we were very
lucky to acquire the services of Isabela Gera as temporary
office coordinator during that period. |sabela came on at
very short notice, for three days per week, doing a
wonderful job and then working well into April to assist
principal solicitor Cameron Poustie with the handover to
new office coordinator Amber Centa.

Isabelaisaqualified Brazilian lawyer, and prior to doing
that paid work for us was avalued EDO legal volunteer.
We understand that after ashort break shewill be returning
to volunteer with us. Thanks so much, Isabela, for what
you have and will continue to contribute to the EDOWA!

Introducing:
Kristy Robinson Outreach solicitor

Kristy studied Arts/Laws at the University of Sydney.
Before joining the EDO in 2008, she practised in the
Environment and
Planning group of
aprivate law firm
in Sydney for two
years. Prior to
that, Kristy
worked with
UNEP-ROE, in
capacity building
and drafting
regional
agreementsin the
Caspian Sea
region. Kristy also
volunteered with
an environmental
NGO in England.

Introducing:

Amber Centa office coordinator
Amber is akeen environmentalist and has worked for
Men Of The TreesInc and two of their associated branches
for the past few years. Amber’s most recent position was
finance officer at Carbon Neutral, where she was
responsible for
running the
organisation’s
day-to-day
finances, general
administration
and organisation
of this rapidly
growing business.
She continues
volunteering at
Men of the Trees
when able -
including tree
planting and
fundraising. M




The preservation of solar access: let’s take it out of

the too-hard basket

Lisa Burton and Kevin Sheddon, EDO volunteers

Preservation of solar accessisvital in fostering the
installation and use of solar devices. Given the position
of Austrdia, some distance away from the equator, sunlight
isforever reaching our homesviaan ‘angled gradient’ —
indirectly. This reduction of the sun’s power can be
exponentially increased by the trappings of urban and
suburban life which cast shade onto our properties—
neighbouring houses, fences and trees, etc. If local and
state governments wish to encourage residents to invest
in solar devices and utilise solar energy in preference to
gas or electricity, they must assure landowners that their
investment will not be wasted. That is, they must ensure
that our neighbourhoods are planned and developed in
such away that each household will receive
enough sunlight to power solar devices.

The common law seemsto providelittle
protection for solar access. Firstly, ‘it
isunlikely that the shading of solar
collector panels by neighbouring trees
or buildingswill be held to constitute
an actionable nuisance’. [Adrian
Bradbrook (1989) Future Directions
in Solar and Wind Access
Protection']. Whilst it islikely that
an easement protecting solar access
would be recognised at law if created?
such an easement could be created only
viaan agreement between one neighbouring
|andowner and another — it could not, for
example, be imposed uniformly by a developer or
local government. This creates two limits to the ability of
easements to protect solar access.

Firstly, many landowners may simply be unwilling to
grant solar access easementsto their neighbours, given
that thiswould necessarily entail some restriction on their
ability to use and develop their own land. Secondly, if
solar accessis not considered at the planning and
development stages, the neighbourhood may have been
designed in such away that it is simply impossible to
obtain any meaningful solar access, even if neighbours
are willing to agree not to develop their land any further.

Thusit seemsthat the only truly effective way to ensure
solar access would be to stipulate it as a consideration
which must be taken into account when granting approval
for new developments and subdivisions, and individual
building approvals. Unfortunately, there appears to be no
firm strategy in place in WA for ensuring solar access at
either stage.

State Planning Policy 2 (Environment and Natural
Resources Policy [2003])—which governs the actions of
the WAPC in administering the Regional Planning
Scheme—recognises that planning can promote the use
of dternative energy sources. The policy statesthat planning
strategies should promote orientation of building lots for
solar efficiency, and supports the use of alternative energy
generation, including renewabl e energy, where appropriate.
In essence this recognises the importance of planning in

encouraging the use of alternative energy sources, but
does not enforce any specific requirements on decision-
makers, nor protect solar access as such. Other policies
refer to such general concepts as ‘liveability’ and
‘sustainability’ but do not impose any specific requirements.
Of more concern are the statements made in State
Planning Policy 3.1 (Residential Design Codes [2002]).
This policy clearly demonstrates that solar accessis
acknowledged as an issue by the WAPC, but again does
not offer any precise guidelines for tackling the problem
—indeed, it seemsto suggest that preserving solar access
issimply too difficult atask to undertake. The policy
states that it is‘ desirable’ (but not mandatory) that
site analysis plans (for existing sites) include
an analysis of the areas exposed to winter
sun, direction of cooling breezes and
favourable locations for outdoor living
areas. It is a'so recommended that
devel opments take advantage of the
northern aspect, ‘if possible’.
Clause 6.9 of SPP 3.1 states that
developments must be designed to
protect solar access for neighbouring
properties and overshadowing of solar
heating devices. Whilst this may seem
to be afirm assertion of the need to
protect solar access, the code goes on to
state that solar access may be inherently
impossible or limited due to the size or layout of
thelotsin question. It stipulates no firm principlesregarding
the minimum or maximum degree to which residential
lots may be validly overshadowed, explaining that given
the various latitudinal positions of the urban and suburban
centresin WA itis‘impossible’ to do so. Any legislation
attempting to enforce uniform preservation of solar access
would have to contain different rules for at least six
different geographic zones, according to their latitude.
This seems to explain the preference for vague
recommendations rather than any firm requirement that
solar access be preserved, even to a minimum extent.
Instead, the codes focus on encouraging efficient use of
traditional energy sources—for example, glazing of
windows to trap in warmth created by gas or electric
heaters—rather than the generation of alternative,
renewable energy.

Other jurisdictions have been more far more assertive
in taking steps to ensure solar access. CaliforniaUSA is
the clear leader in this regard, having offered incentives
to solar users since 1976. In 1989 it enacted the Solar
Rights Act —acomprehensive legid ative attempt to preserve
solar access in urban and suburban developments. The
Act restricts the power of local governments and HOAS,
body-corporate-type organisations which manage the
small planned communities which are widespread in
California® to veto the installation of solar devices, on

O continued page 11




Hannes wins WA Lawyer of the Year for his EDOWA input

Cameron Poustie, principal solicitor

L-R: EDOWA principal solicitor Cameron Poustie, WA Lawyer of the Year Hannes Schoombee, Attorney General Jim McGinty, EDOWA
office coordinator Amber Centra, and EDOWA Outreach solicitor Kristy Robinson.

Long-term EDO convenor and prominent Perth barrister Dr Hannes Schoombee has scooped another award for his
pro bono efforts as alawyer over along career — those efforts, of course, having mainly benefited EDOWA clients.
In 2005 Hannes received the Law Society’s Community Service Award for his work done to that point.

Hannes 2008 Law Society Lawyer of the Year Award (in the category of more than five years' practice experience)
was presented by Law Society president Dudley Stow at a high-profile event held as part of Law Week in May.

The Environmental Defender’s Office of WA has had along and successful history, and Hannes has been involved
at every step of the way. Over the course of histen years as honorary convenor, Hannes has lead EDO staff and teams
of volunteer lawyers in various jurisdictions, including the Supreme Court and High Court, setting some important
legal precedents along the way. From the EDO’s point of view, one of the most important precedents was that set in
the Supreme Court regarding ‘ standing’ of public interest objectorsin the Mining Warden’s Court. That Court had
refused ‘standing’ to one of the EDO’s clients—an incorporated association—uwhich left no objectorsto amining
proposal that had potential adverse environmental impacts. The EDO applied to the Supreme Court to overturn the
decision, and standing for the objector was thereby established.

Apart from these examples, Hannes has presided over the EDO asit has

» provided free environmental legal advice on thousands of separate matters to hundreds of clients
* put out seven publications, some of which are still course reading for law-related tertiary study units

» researched and presented more than 40 Factsheets — plain-English explanations of particular aspects of law
relating to the environmental legal framework

» hosted more than 40 community legal education forums, conferences, seminars, roundtables and workshops
in metropolitan, rural, regional and remote Western Australia

» submitted more than 80 law-reform and policy-reform papers, and

* represented clientsin the Town Planning Appeals Tribunal (precursor to the State Administrative Tribunal),
Mining Warden’s Court, Supreme Court and High Couirt.

Hannes has volunteered thousands of hours of legal assistance as the EDO achieved milestone after milestone. In
particular, he has

e put aside work in his own practice for the time needed to attend EDO meetings and functions
» worked pro bono on al of the EDO’s major legal cases

 advised on law reform and community legal education activities

 |obbied for funding to maintain EDO services, and

« recruited other legal practitionersto work pro bono for the EDO. W




NSW hub waste facility rejected

[From EDONSW Bulletin 18 March 2008: No 553]

In ajudgment handed down on 17 March, Justice Preston
and Commissioner Moore of the Land and Environment
Court rejected Orange City Council’s proposal to build
awaste facility at Molong. The rejection was due to the
Court’s concern that the waste facility was not ecologically
sustainable devel opment, and that it waslikely to adversely
impact on prime crop and pasture land.

The case was brought by the Hub Action Group, agroup
of local residents, to challenge the decision of the Minister
for Planning to approve the proposal. They were
represented by barristers Malcolm Craig QC and lan
Hemmings, and solicitors from the EDONSW.

The hub proposal was highly contentious in the local
area, with more than 100 residents attending the first day
of the onsite hearing, at Molong.

Planning controlsin Molong, asin most rural areas,
have a clause prohibiting any development that will have
an adverse impact on the long-term productivity of prime
crop and pasture land. The council failed to show that the
garbage dump could be built without compromising the
agricultural productivity of the site.

International scientists have told us that agricultural
productivity will decline as aresult of climate change.
Thus continuing to convert prime agricultural land to
other uses, whether urban subdivisions or garbage dumps,
is unsustainable.

The judgment has emphasised the need for all
developments to ensure that they are sustainable. The
court refused to approve a development on the premise
that at some future time the proposal may become
sustainable and result in waste minimisation.

For more information: www.edo.org.au/edonsw g

Booth v Yardley. farmers refuse to

pull down lethal electric grids
[From EDONQ Bulletin March-April 2008]

Lychee farmers Mr Richard Yardley and MrsAntje
Yardley have disobeyed the order of the Planning and
Environment Court that they dismantle by 31 March 2008
their electric grids by pulling down and taking apart the
horizontal wires and metal poles. Dr Carol Booth has
filed afresh application that the Yardleys be punished for
contempt of the court. Dr Booth is represented by EDO
Qld and barrister Dr Chris McGrath.

Thisis the second application Dr Booth hasfiled for
contempt of the court against the Yardleys. After the
Planning and Environment Court first ordered that the
grids be dismantled the Yardleys partly dismantled the
grids by removing the electric wires and control box
leading to the grids. Thefirst application for contempt of
the court lead to the Planning and Environment Court
making an order on 8 February 2008 that expressly
described what was meant by dismantling the grids. No
date has yet been set for the hearing of this application.

For more information about EDO-QId cases go to
edogld@edo.org.au W

... Because the earth needs
good lawyers

a report on the 2008 NELA conference on
climate change

Christal George, EDO volunteer intern

Thanks to the EDOWA,, in late March | attended the
National Environmental Law Association’s (NELA)
conference for 2008, ‘ The Law of Climate Change'. The
majority of delegates were from private practice around
the country. However, the first lawyer | bumped into was
Kristy, the new Outreach Solicitor at EDOWA, so the
conference was off to agood start. Thisyear’s conference
was held in Fremantle and whilst | didn’t have to fly
anywhere to be there, it was a common complaint at
morning teato hear from delegates their unease about the
climate impact of their flight and whether offsetting was
adequate. Thiskind of angst was reinforced by
presentations which focused on the climate science —in
particular the keynote address by Dr Chris Mitchell, from
the Centre for Australian Weather and Climate Research.

Conversations at lunchtime were generally more positive
—maybe it was the sight of the seafood buffet for non-
locals, or maybe it was lawyers secretly salivating at the
announcement by the new federal government to consider
amending the EPBC Act to include a greenhouse trigger.
At the very least there was sheer relief all round that we
now have afederal government that isinterested in the
IPCC science and interested in aglobal solution to climate
change (yes, thiswill be the government remembered for
ratifying Kyoto). However, much uncertainty remains as
to the details of government’s climate strategy, and indeed
the Feds were too busy with the new Climate Change &
Water portfolio to have time to send a speaker to address
the conference. We will all have to wait for the release of
the final Garnaut Report due in mid-2008 for more detail.

Many presentations were thought-provoking. Suzanne
Dickey, a partner at Finlaysons, outlined what a best
practice emissions trading system (ETS) would look like.
She began the presentation questioning why isit aways
assumed an ETS is the big answer to greenhouse gas
reductions. It was concluded from thisthat an ETS needs
to be one strategy in a portfolio approach to reducing
greenhouse gas emissions. A presentation by Dr James
Prest compared the federal MRET scheme and ‘feed-in
laws'. Australia has a mandated renewable energy target
(MRET) and the argument put was that Australia should
also consider national feed-in laws.

These laws would require utilities to purchase electricity
at aset price generated by renewable energy (RE) producers
and guarantee a premium price for RE producers (for 20
years). Feed-in laws provide the opportunity for suburban
households, schools and workplaces, through to large
wind and solar operators to be involved. The experience
in Spain and Germany has shown feed-in laws are very
effective at installing capacity immediately — an important
feature, given that the longer we delay the deeper and
sharper the cuts need to be.

O continued page 7




ACT Bill to regulate strategic
litigation against public
participation

[From EDOACT newsdletter, Autumn 2008]

The EDOACT welcomes the introduction of the
Protection of Public Participation Bill 2008 into the ACT
legidlative assembly for debate as a private members bill
by ACT Greens MLA Dr Deb Foskey. The Bill aimsto
encourage public participation by protecting the right of
people to speak out on matters of public interest.

In particular it is designed to discourage SLAPPs
(strategic litigation against public participation). SLAPPs
refer to legal action taken with the intention to discourage
and suppress action taken by individuals or groups who
wish to express their views on matters of public interest.
Such actions have been used in the past to try to suppress
community concerns about the environmental impacts of
particular projects.

EDOACT hasin the past supported anti-SLAPP
legislation and is pleased to once again put its support
behind this Bill. If thisBill is enacted it will help protect
the public’sright to participate freely and unhindered on
matters of public interest.

A copy of the Bill isavailable at
http://www.legidation.act.gov.au/b/db_32176/default.asp

Federal Court decision in second
Blue Wedges case

Rahima Bannerman, EDO volunteer, and
Cameron Poustie, principal solicitor

Judgment in the second court action over the Port Phillip
Bay channdl deepening project (see March 2008 EDOnews
for coverage of the first action) was handed down on 28
March, with the Federal Court finding that the approval
given by Federal Environment Minister Peter Garrett on
20 December 2007 for the project to proceed was valid.
This matter has been in the public arena since 2002, when
the Port of Melbourne Corporation first floated the massive
dredging proposal.

In this court action Blue Wedges Inc, an organisation
which represented community and environmental groups,
appealed to the Federal Court on three grounds:

* that the Environment Minister failed to take into
account the principles of ecologically sustainable
development (ESD) when considering the protected
matters under Part 3 of the Environment Protection
and Biodiversity Conservation Act 1999 (Cth) (EPBC
Act) and the social impact of the project;

« that hefailed to follow a procedure in the Act by
not informing the Minister for Resources, Energy
and Tourism, and the Minister for Climate Change
of his decision to approve the project, and

* that the Environment Minister failed to take into
account the impact of maintenance dredging, oil or
chemical spills, and the removal of toxic sediment.

In terms of thefirst ground, North Jwas persuaded that
the reference in the Environment Minister’s statement of
reasons to having considered the principles of ESD was
such that the court could not look further into the issue.
North Jwas also ableto ‘infer’ from the evidence that the
Minister has dealt appropriately with other Ministers
potentially relevant to the project. Finaly, the judge held
that the suggested mandatory relevant considerations were
expressed at atoo-specific level, and that “[t]hereis
nothing in the subject matter, scope or purpose of the Act
which required the Minister to take into account the impact
of maintenance dredging, the impact of oil or chemical
spills or the impact of the removal and disposal of toxic
sediment in the north of the bay”.

In abrief statement which accompanied the reasons for
judgment North J acknowledged the public profile of the
case and the strong views held by some members of the
community opposed to the dredging on environmental
grounds. He stressed that that it was not the function of
the court to make a judgment on the merits of the project,
the court being limited to considering the challenges to
the process and whether the Minister acted in accordance
with the law.

Thisdecisionis of interest in that it is one of the few
times the Federal Court has dealt with a challenge to the
approval process set out sections 130 through to 140 of
the EPBC Act. To date the magjority of challenges under
the Act have been on the issue of ‘controlled actions'.
However, because terms such as ESD are not capable of
comprehensive definition, opposing viewpoints on
environmental issueswill aways be open, with the courts
caught in the middle.

The case can be found at
www.austlii.edu.au/au/cases/cth/federalct/2008/399.html

Conviction for unauthorised
clearing of native vegetation

[Department of Environment and Conservation media release,
1 May 2008]

The Department of Environment and Conservation is
warning people who illegally clear land that they could
be subject to substantial finesif found guilty.

The warning follows the issuing of a$1000 fineto a
Kununurraresident who pleaded guilty last week to
clearing native vegetation without authorisation.

William Roy Brogmus pleaded guilty in the Kununurra
Magistrates Court to clearing native vegetation, contrary
to the Environmental Protection Act. The Magistrate also
ordered Mr Brogmus to pay $400 costs and that a
conviction be recorded.

It was alleged that between 1 August 2006 and 23
October 2006, approximately 3.2ha of native vegetation
had been cleared from a property on Riverfarm Road,
Kununurra

Clearing native vegetation is an offence, unless a permit
has been granted or the clearing isfor an exempt purpose.
The Department is stepping up its investigations into

illegal clearing offences, including the use of satellite
imagery to detect whereillegal clearing is being carried
out and to identify offenders.




Case updates from EDO North
Queensland

[From EDO Bulletin of EDONQ, March-April 2008]

EDONQ is still awaiting a decision from His Honour
Judge White of the Cairns Planning and Environment
Court on the ‘ greasetrap waste disposal case'. Readers
may recall that EDONQ represented alarge group of
concerned farmersin an appeal by the proponents of a
greasetrap waste disposal operation, against adecision
by the Mareeba Shire Council to refuse the application.
EDONQ and its clients remain hopeful of afavourable
decision by the end of May.

EDONQ is also waiting for the federal Department of
the Environment, Water, Heritage and the Artsto release
an independent report on erosion and sediment control
concerns at the False Cape devel opment site, adjacent to
Cairns across Trinity Inlet. The developer and contractors
abandoned the site early in 2008 due to financial
constraints. Numerous concerns have been raised by
community members regarding the large amount of erosion
that has occurred on-site, and the sediment that has flowed
off-site and into the adjacent waters including the Great
Barrier Reef Marine Park. EDONQ and the community
is concerned that these issues are aresult of inadequately
installed and maintained erosion and sediment control
measures by the developer and/or the contractors.

For more information about EDONQ cases contact us
on (07) 4031 4766 or edong@edo.org.au W

US gray wolf delisting creates

controversy
Emily Campbell, EDO volunteer

In late February this year the US Fish and Wildlife
Service removed the Northern Rocky Mountain gray wolf
from the list of endangered species, despite the genetic
inadeguacy of its population.

The deligting took place after hard earned, but incomplete
progress toward wolf recovery in recent years. Within
hours of the delisting, more than ten US conservation
groups notified the Service that it had violated the
Endangered SpeciesAct, in an effort to overturn the
delisting rule before hundreds of wolves could be killed.

Thiswas exactly what happened. On 28 March, the day
ddligting took effect, anew Idaho law was enacted alowing
citizensto kill wolves without a permit whenever wolves
are annoying, disturbing, or ‘worrying’ livestock or
domestic animals. Wyoming also implemented its ‘kill
on sight’ predator law in nearly 90 percent of the
state. These hostile laws resulted in awave of new wolf
killings.

In response, on 28 April, the groups filed a Federal
Court lawsuit chdlenging the federal government's decision
to remove the wolf population from the list. Wolves should
not have been delisted, the groups argue, because they
remain threatened by biased, inadequate state management
plans, aswell as by the lack of connections between
mostly isolated state wolf populations.

Thissituation in the USringstrue for many Australians:
in 1995 three species of kangaroo were removed from
the same endangered specieslist in the US. The kangaroos
were placed on the list to coincide with an American
import ban on Australian kangaroo productsin 1974, after
kangaroo populations reached extreme lows from hunting
inthe early 1970s. Since the 1995 dedlisting, severa million
kangaroos have been killed in Australia each year. In 1995
alone, government approved slaughter of kangaroos
reached over five million.

Although no action has been taken to reinstate the
Australian kangaroos on the ligt, thelegal action to restore
protection for the gray wolf hasinternational significance
and will be watched with great anticipation. Earthjustice
filed the lawsuit on behalf of Defenders of Wildlife,
Natural Resources Defense Council, Sierra Club, Center
for Biological Diversity, The Humane Society of the
United States, Jackson Hole Conservation Alliance, Friends
of the Clearwater, Alliance for the Wild Rockies, Oregon
Wild, Cascadia Wildlands Project, Western Watersheds
Project, and Wildlands Project. W

from page 5

Dr ChrisMcGrath's presentation did an outstanding job
of bringing back aflagging audience in the last session
on the last day, raising the question of what to do about
indirect emissionsfromAudtraliascoa exports. Audtralia's
indirect emissions are rarely acknowledged but very
significant — indirect greenhouse gas emissions from the
use of Australia coal exports exceed the direct emissions
from all coal burning activities within Australia. Dr
McGrath pointed out that the combined emissions from
the use of thermal and metallurgical coal exportsin 2008
total 585.7Mt CO2, which is greater than Australia’s
projected 2008 direct emissions of approximately 560Mt
CO2-equivdent. Whilst there is no obligation on Australia
under the Kyoto Protocol to account for indirect emissions
from the use of Australian coa exports, there may be good
reasons why Australian policymakerswill in future address
indirect emissions, if it were deemed too politically risky
not to. For example, climate scientists have predicted that
to maintain the marine life of Australian reef systems such
as Great Barrier and Ningal 0o, temperatures must be
stabilised at around +2degC. Yet the emissions reduction
target that Australia has thus far committed to—60%
reduction by 2050—uwill only stabilise temperatures at
+2.4degC. As Dr McGrath noted, asthe effects of climate
change begin to be felt more readily (including wiping
out marine ecosystems) there will be a correlating increase
in calsfor Audtraliato mitigate the impact of its significant
indirect emissions.

In the wrap up, nearly all speakers acknowledged that
global responsesto climate change are congtantly evolving,
asare lega obligations of countries and corporations, and
thisis generating alot of opportunitiesfor lawyers. It took
considerable thought to then walk across the park to the
local, where we gave cheers to saving the earth over a
well-deserved beer. B




Lawsuits pending for Xstrata

over Mt Isa lead levels
Alicia McAllister, EDO volunteer

The Swiss mining company Xstrata, the Queensland
government and the Mt Isa Council are facing legal action
from Daphne Hare on behalf her six-year old daughter,
StellaHare. Hareis claiming that her daughter has suffered
lead poisoning, along with other contamination. Stella,
who sufferslearning and behavioura problems, recorded
dangerously high levels of lead in her body, and high
levels of more than ten other metals. Hersis atest case
for lawyers Slater & Gordon. In September 2006, after
agtory in The Australian, Queendiand Health ordered the
blood screening of 400 Mount Isa children. The results,
due to be released shortly by Queensand Hedlth, are
likely to find dangeroudy high levels of lead in more than
ten percent of the town’s children.

The lead and copper smdtersin Mt |sawere bought by
Xstrata through its takeover of MIM Holdings. They
released 290 tonnes of lead into the air in 2004-05. In
contrast the lead smelter at Port Pirie, South Australia,
where regular testing discovered nearly 60 percent of
children had unsafe blood lead levels, emitted only 47t.
Data released by the National Pollutant Inventory in early
April identified Xgtrata's Mount |samines as being among
Audtralia’s largest polluters, recording the highest level
of emissions for seven separate substances, including
lead.

In 2006 Tim Powe, of the Environmental Protection
Authority accused the Queensland government of
‘pandering’ to Xstrata because it was a major employer
and key revenue-raiser for the state. In particular, the
government collected $1.5 billion in mining royaltiesin
2005-06, with Xstrata as one of the major contributors.
This March the government announced it was repealing
the special status granted to Mount 1sa by the former
Bjelke-Peterson government, which had exempted the
mine from having to operate under the environmental
standards that applied to 1200 other minesin the state.

A spokesman for Xstrata, Ed Turley, has responded by
claiming that “there are various sources of lead in Mount
Isa, [and] we're located in avery highly mineralised area
which is naturally high in lead.” He said that the 290t of
lead emissions were blown away by prevailing winds for
the “magjority of the year”. Mr Turley said the company
monitored lead-air concentrations at five locations and
they did not exceed Australian environmental standards
over a90-day period. He said the effect of emissions
on the town's 20,000 residents and employees was well
managed. M

PNG forest-carbon partnership
IS only the beginning

Kathryn Grocke, EDO volunteer

Despite the promise of long-term cooperation between
Australiaand PNG in the reduction of greenhouse gas
emissions, some environmental groups remain cautious.
A Forest Carbon Partnership signed by Prime Minister
Rudd on his tour of Papua New Guineain March, hopes
to reduce greenhouse emissions from deforestation and
forest degradation in PNG.

PNG isrecognised as one of the top four sites of
significant tropical rainforest left in the world. It is hoped
that through the new agreement private companies|ooking
to offset their carbon emissionswill invest by purchasing
‘carbon credits'. Through private sector and government
investment, the program will attempt to encourage PNG
to protect its pristine forests, thereby reducing greenhouse
emissions. The government’s moveisin line with the
commitment made by Australiaat the UN climate meetings
in Bali last December.

The Humane Society International has celebrated the
initiative by saying: “Human Society Internationa hopes
that the Forest Carbon Partnership announced between
Australiaand PNG to reduce deforestation will serve as
afast, efficient and cost-effective means of reducing
greenhouse gas emissions, while also providing protection
to an amazing array of plants and animals, including
species endemic to PNG.”

Some environmental groups are celebrating cautiously.
Greenpeace warns that unless issues surrounding
governancein PNG are addressed, and something is done
to stop over $400 million dollars’ worth of illegal timber
arriving in Australia each year, the plan will be futile.

“Any move to address the issue of carbon emissions
from deforestation is a welcome one but needs to take
into account ongoing poor logging practices, corruption,
and the exploitation of forest communitiesin PNG,”
Greenpeace forest campaigner Dorothy Tekwie said.
“PNG’srecord on deforestation is terrible, and the rates
of illegal and destructive logging in that country are
shocking.”

Greenpeace has been |obbying the government to ban
tradeinillegal logging. HSI has aso called on the
Australian government to enact a Tropical Forest
Conservation Act as ameans of fulfilling its election
commitment to ban the importation of illegal timber. 1l




New Renewable Energy Bill
proposes to raise the bar for
power buyers and distributors

Lisa Burton, EDO \olunteer

The Renewable Energy (Electricity) Act 2000 established
anew national system whereby ‘liable entities —defined
in the act as persons or organisations who acquired and
distributed large amounts of electrical energy—were
required to use a certain percentage of renewable energy
intheir operations, or else pay a‘ renewable energy shortfall
charge'.

The Renewable Energy Legislation Amendment
(Renewable Power Percentage) Bill 2008, introduced
into federal Parliament earlier this year, would extend the
renewable energy target scheme by setting new percentages
which liable entities must satisfy from 2008 onwards.
Ultimately by 2010, 15 percent of the energy used by
liable entities will have to be derived from renewable
sources, if they are to avoid the shortfall penalty.

Inintroducing in the Bill, then-Democrats leader and
Senator for Victoria Lyn Allison said that “expanding the
Mandatory Renewable Energy Target (MRET) from 2008
will create certainty and a stable investment environment
for the ongoing devel opment of renewable energy industry.
Without an expansion in the target there is an insufficient
investment driver to maintain an ongoing and sustainable
renewable energy industry.”

It remains to be seen whether the Bill’sideas will attract
government support, or perhaps be championed by the
Greens, since the Democrats lost Upper House
representation in Parliament on 30 June. [l

Qld ‘Eco Fund’ allows developers
to buy out of vegetation laws

[From EDONQ Bulletin, March-April 2008]

In March the Queend and Premier announced anintention
to increase the area of national parksin Queendand by
50 percent by 2020 — an increase of 7.6 million hectares
to around 12 million hectares. The expansion isto be
funded by anew body called EcoFund Queendand, which
will make strategic purchases of land that will be added
to the protected area estate.

However, funding for EcoFund Queensland will come
through payments from devel opers and government unable
to otherwise offset the ecological damage their proposals
will cause. Under current laws, where a devel opment
proposal cannot meet the land clearing laws or provide
an appropriate offset, it would have to be refused. This
announcement will allow devel opers and infrastructure
providersto buy their way out of complying with vegetation
protection and offset laws.

EDO welcomes the long overdue expansion of the
national park estate but is outraged that it comes at the
expense of protecting valuable areas that liein the path
of infrastructure and development. EDONQ will bewriting
to the Environment Minister and Premier to demand that
vegetation protection and offset laws are upheld. We urge
our readersto do the same.

High Court refuses to hear
appeal in Tasmania’s Wielangta
Forest case

Rahima Bannerman, EDO volunteer

The ongoing litigation by Australian Greens Senator
Bab Brown, to prevent Tasmania s Widangta Forest being
logged, came to an end on 23 May when, in a2:1 split
judgement the High Court rejected his application for
special leave to appeal against the decision of the Full
Federal Court. The Full Federal Court had overturned
Justice Marshall’s 2006 decision that logging in Wielangta
was illegal because the operation failed to protect the
habitat of three endangered species—the swift parrot, the
Tasmanian wedgetail eagle and the Wielangta stag bestle.

Although section 38 of the Environment Protection and
Biodiversity Protection Act 1999 (EPBC Act) provided
that ‘ Part 3 does not apply to a RFA forestry operation
that is undertaken in accordance with an RFA’, the trid
judge found that this section did not exempt Forestry
Tasmania. Marshall Jwent on to find that the logging
occurred without protecting key endangered species as
was required under both the EPBC Act and by section 68
of the Tasmanian Regional Forest Agreement (RFA).

Following this decision the federal and Tasmanian state
governments amended section 68, with the reworded
section in effect deeming that forestry management
strategies protected rare and threatened fauna and flora
species. That is, the governments deemed that a state of
facts existed, although in reality the management
prescriptions which were applied by Forestry Tasmania
did nothing to protect the species and were contributing
to their decline.

The High Court concluded that the terms of this clause
and the RFA meant the appellant would be unlikely to
succeed if the matter was returned to the Federal Court
for rehearing, and as such a grant of special leave to
appeal was not warranted.

It isimportant to remember that the case succeeded on
both the law and the facts at first instance, and that the
appeals only dealt with the law, and more specifically,
the amended wording of section 68 directed at sabotaging
the original decision. It isdifficult to put cynicism aside,
asthe conclusion this case invitesis that not only can
fictions be created with ease, but the courts will not
necessarily see clear to tear them down.

For more information on the case check out
http://www.on-trial.info/




EDQ, the source for law reform

Cameron Poustie, principal solicitor

The bulk of the work done by the network of
Environmental Defender’s Officesin Australiaislegal
advice (and in appropriate cases, legal representation),
but much of that work uncovers problems with laws that
are supposed to deliver environmental protection outcomes.
That means we are very well placed to ‘tell governments
whereto go’ in terms of law reform.

Two key resources are available for the community as
aresult of thiswork.

Oneispart of the EDOWA website,
http://www.edowa.org.au/submissions/index.html where
you will find the key law reform submissions and related
background papers done by the EDOWA in the past few
years. Key submissions from 07/08 have been:

» Response to EPA's draft Guidance Statement 19:
Environmental Offsets (August 2007);

» Joint EDO / Conservation Council submission on
the proposed Human Rights Bill (August 2007)

e Joint EDO / Conservation Council submission on
the review of the State Administrative Tribunal Act
(September 2007)

» Submission about the proposed National
Greenhouse and Energy Reporting System
regulations (November 2007)

» Submission about Dr Janet Woollard's proposed
Bill to introduce third-party planning appeal rights
in WA (March 2008).

The other useful community ‘database’ is on the website
of the Australian EDO network
http://www.edo.org.au/policy/policy.html Big ticket items
from 07/08 at that level have included:

» Submission on the Garnaut Climate Change review
— Emissions Trading Scheme Discussion Paper
(April 2008)

» EPBC Act: Recommendations for Reform (March
2008)

» Submission to the ACCC on the Issues Paper: The
Trade Practices Act and carbon offset claims
(February 2008)

» Submission on the Water Bill 2007 (August 2007.).

Opportunities emerging from
emissions trading scheme

[From www.lawyer sweekly.com.au 15 April 2008]
Zoe Lyon

Though the finer details of the upcoming emissions
trading scheme are slowly being filled in, one remaining
unknown—the price of carbon—is a particular concern
for businesses.

According to Clayton Utz partner Graeme Dennis, who
presented at a carbon markets seminar forming part of
thefirm’s‘Risky Business' conference last week, difficulty
in forecasting the price of carbon is making it hard for
businesses to prepare for the scheme’s implementation.

“The market price [for carbon] will be mostly driven
by supply and demand and the features of the scheme,
but [businesses] are unlikely to have an opportunity to
actually trade permits until 2010. So they’re not seeing
and price signals from the market yet and their concerned
about what the price impact on their business might be,”
Mr Dennis said.

He has, however, identified some mechanisms, such as
carbon hedging and carbon price swaps, which could help
busi nesses manage this uncertainty.

Carbon hedging would involve emission-intensive
businesses, such a power generators which currently hold
only coal-fired plants, diversifying their portfolios by
investing in a number of lower emission plants, such as
wind-powered plants.

If the price of carbon turns out to be higher than predicted,
Mr Dennis said, emission-intensive businesses would
suffer, while the lower-emission bus nesses would benefit.
Conversdly, if the price ends up being lower than expected,
the coal-fired plants would be advantaged, while the wind-
powered plants would be disadvantaged.

“It redly involves business having afoot in both camps,”
Mr Dennis said, explaining that the strategy could also
be implemented by high-emissions businesses which are
not directly caught by the scheme, but could be indirectly
affected by high electricity prices being passed down by
producers.

“If [those businesses] have some hedging investment
in alow-emission technology or low-emission business
that is going to be advantaged by a high-carbon price,
then the two offset each other,” he said.

Another option for businesses which didn’t want to
diversify their own investments was to engage in carbon
price swaps. Thiswould involve a high-emission businesses
which could suffer from high-carbon price entering into
agreements with low-emission businesses which could
suffer from alow-carbon price. High-emission businesses
would agree to pay the low-emission businessesiif the
carbon price turns out to be below an agreed price, and
vise versa if the price turns out to be above the agreed
price.

“By that mechanism, the person investing in anew, low-
emission businessis effectively underwriting or protecting
their forecast about what the carbon price will be,” he
said.

While uncertainty about the price of carbon is perhaps
oneof businesses greatest concerns, the Garnaut Emissions
Trading Scheme Discussion Paper, released late last month,
has also raised some other concernsfor clients, Mr Dennis
said.

One of the paper’'s more controversia recommendations
isthat all permits for emissions should be auctioned off,
with no free allocation given, meaning business caught
under the scheme would be required to pay for al rights
to emit.

“1 think [thig] isaconcern if you're an emissions-
intensive business with aright to emit at present,” Mr
Dennis said. “If that right was taken from you without
compensation, and suddenly you had to pay for your

emissions on the O continued next page
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"We know that forests act as natural carbon stores,
drawing carbon out of the atmosphere and storing it in
leaves, trunks and the soil, and new science is showing
that Australias intact natural temperate forests store ten
times more carbon than current carbon accounting
processes alow for,” he said.

"According to recent independent financial studies the
accumulated profits of the FPC from 2001-2007 amounted
to $27 million. During this period the FPC revalued the
southwest native forests by $109 million, all of which
was incorporated into this accumulated profit. Thusit
would have been appropriate for the FPC to report to the
WA taxpayer an accumulated loss of $82 million over
that period.

"Until mid-way through the 1900s bona-fide 'sel ective
logging' was carried out in WA. In general, selected
individual trees were logged by hand. Whilst small areas
of 'clearfelling’ occurred during this period, it wasn't until
the mid 1960s that large scale clearfelling, (thousands of
hectares annually) was adopted.

"Forests throughout the southwest were felled by
machine, at great cost to animal and plant biodiversity.
Such was the outcry against this practice of clearfelling
that it was adapted dlightly (now retaining selected trees)
and green-washed as 'selective logging'. The implied
historical meaning of selective logging is very different
to the current practice, which is actually atype of
clearfelling. This current logging impacts ‘old growth'
trees and forests, many of which are not protected aswe
thought, as the definition of old growth has been often
up-dated.”

Mr Rastrick said it was time that the WA government
and logging industry set a good example for other
countries, by adopting the Forest Stewardship Council
(FSC) certification system, and supporting the ban of al
non-FSC timber trading (including imports) in Austrdia.

There were 22 breaches in 2004-2005 and 47 breaches
in 2005-2006 of the Forest Management Plan under
Environmental Management Standards certification, none
incurring more than a‘slap on the wrist’, he said.

WA's forest logging industry had yet to achieve even
‘Australian Forestry Standard’ (AFS) certification.

"Tasmanian blue-gum (Eucalyptus globulus) is
technically classified as a hardwood, and the Forest
Products Commission website states that blue-gum is
suitable for furniture and structural timber,” he said.

"Twenty-thousand hectares of blue-gums are being
planted each year, and now total hundreds of thousands
of hectares. If these plantations were managed for timber
production there would now be enough native hardwood
plantations available to supply all our timber needs (except
fine woodcrafts)," Mr Rastrick concluded. 1
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aesthetic grounds, for example. It added the right to receive
sunlight to the list of easements statutorily recognised in
the US, and aso required that * subdivision designs provide,
to the extent feasible, passive or natural heating and/or
cooling opportunities . Specifically, thisrequireslocal
governments to ensure, so far asis possible, that new
subdivision plans consist of |ot sizes and configurations
which would permit an east-west orientation of houses,
and so as to take advantage of shade and breezes.
Obvioudly, thisis afar more emphatic restriction on the
planning process than Australia’s.

The US has adopted unique and inventive schemes to
deal with the difficult task of defining how much solar
access should be preserved. The town of Claremont, in
Cadlifornia, has created a system of solar permits which
prevent future building permits being granted if the effect
of a proposed construction would prevent solar access.
Thissolution istailored to the solar needs of the individual
block. Boulder, Colorado prefers the concept of ‘ solar
fences', which prevent development on one block of land
if it would cast a shadow on neighbouring land longer
than the shadow that would be cast by an imaginary fence
of adesignated height on the property boundary between
specified hours on the shortest day of the year. The height
of the hypothetical fenceis set by regulation. A solar
fence defines the extent to which alandowner can legally
shade her or his property, and the portions of that property
protected from shade.

Obviously, the preservation of solar accessisa
technically difficult task, which must take into account
such factors as the latitudinal position of the location in
guestion, the season, the time of day, the size of the lot
in question and the orientation of the home. However, it
isasoavita precondition which must be achieved before
we can expect any reasonable landowner to invest in solar
devicesfor their home. Steps taken by various
municipalitiesin the US demonstrate that with alittle
imagination and initiative, solar access can be preserved
in ameaningful way. Such systems may not be perfect,
but they are surely preferable to a system which makes
no real attempt to preserve solar access at all.

References:

1 Adrian Bradbrook (1989) Future Directionsin Solar and Wind
Access Protection 19 Envtl. L. 167 p 172.

2bid, p 172.

3 Body-corporate-type organisations which manage the small planned
communities which are widespread in California. [l
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open market, that’s avery large val ue shift from you to
the government.”

Mr Dennis also raised the issue of whether the right to
emit could be considered a property right. “1f emission
rights are property, you could wonder about the
constitutionality of taking away those rights away without

compensation.” M
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