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Planning laws

Most new devel opments require approval under WWestern
Audtralian planning laws. The Planning and Devel opment
Act 2005 (WA) (the Act) isthe main legislation that
governs planning in Western Australia.

This Factsheet examinesWestern Augtralia’s planning
law framewor k — explaining what the planning laws are,
aswell asdiscussing local planning schemes, regional
planning schemes, subdivision of land and other planning
controls. For information on the process for approving
particular developments, see Factsheet 4: Development
controls.

EV‘ Planning laws

What are planning laws?

Planning laws control the use and development of
land within aparticular district or region. ‘ Development’
is defined to include erection, demolition or alterations
to any building or other structure, aswell as excavation
or other works affecting the land itself. A ‘use’ of land
in this context means use for a particular purpose, such
as adwelling house, car yard or caravan park?.

The most obvious planning laws are local planning
schemes (formerly known as town planning schemes
under the Town Planning and Development Act 1928
(WA)) administered by local councils?. Other important
planning laws include region planning schemes (which
apply to the Perth and Peel regions), controls on
subdivision, and special redevelopment or planning
legislation (for areas such as Midland, Subiaco,
Armadale, East Perth, Hope Valley-Wattelup and the
Swan Valley).

Who administers planning laws?

Most planning decisions in Western Australia are
made by local governments under their relevant local
planning schemes. The Western Australian Planning
Commission (the WAPC) is the other major planning
decision-maker in Western Australia. It has authority
over subdivision approvals and some devel opment
proposalswithin areas subject to loca planning schemes.

Specific planning authorities have been set up for
areas such as Midland, Armadale, and East Perth. The
authority of these bodies is derived from a particular
statute creating them, and usually provides for exclusive

planning control over the redevelopment aread. Local
planning schemes cease to apply to land in these areas.

v .
N Local planning schemes

What arelocal planning schemes?

Local planning schemes are administered by local
governments. These schemes provide a basic template
for the development of land in alocal areaby controlling
what types of development can occur where, and
imposing other restrictions on development such as
height and density controls*. However, sometimes the
provisionsof alocal planning scheme may be overridden
by aregion planning scheme or interim devel opment
order (see below).

A local planning scheme may regulate awide variety
of land uses and developmentsin the district (eg, streets
and roads, parks and open spaces; and places and objects
of cultural heritage significance)®. A loca council must
have due regard to any State planning policies that may
affect itsdistrict when drafting local planning schemes®.
Local planning schemes must also be consistent with
region planning schemes’.

How do local planning schemes control
developments?

Most local planning schemes use a zoning system to
classify different classes of land. The zoning determines
the development controls applying to each parcel of
land. For example, the scheme may providethat in a
rural zone agricultural enterprise can be carried out
without local council approval. Certain uses however,
such as quarries or caravan parks, will require approval
before they can proceed. Other uses, such asresidentia
flat buildings, may be totally prohibited.

Government departments and local councils
undertaking public works are not required to obtain
approval under aloca planning scheme, athough the
works should conform with the scheme where possible,
and the local authority must be consulted before the
work is undertakens.

A person contravening alocal planning scheme
commits an offence®. In addition to being ordered to
remove any illegal development, the person may also
be subject to fines. For more information on devel opment
approvals, see Factsheet 4: Development controls.

IMPORTANT DISCLAIMER
This Factsheet is for general information purposes. Important legal details have been omitted to provide a brief overview
of this area of law. If you require legal advice relating to your specific circumstances you should contact the EDO or
your solicitor. The EDO takes no responsibility for any loss or damage resulting from any errors in this Factsheet.



What environmental controlscan beincluded
in alocal planning scheme?

Special control areas can be created to address issues
such as landscape values, airport environs, bushfire
prone land, flood prone land, industry buffers and special
character areas where particular provisions apply. Local
planning schemes can also include special conservation
reserves.

N/ Creating or amending a local
planning scheme

How arelocal planning schemes created or
amended?

A locd planning scheme or an amendment to ascheme
may be made by alocal government at any time. Local
governments within the Perth metropolitan areaand the
Peel region must have alocal planning schemethat is
consistent with the Metropolitan Region Scheme or Pedl
Region Scheme respectively. The Minister for Planning
(the Minister) may order alocal council to prepare or
adopt aloca planning schemeif the Minister is satisfied
that alocal planning scheme ought to be prepared for
the area and the Council has not done so0. The Minister
may also order alocal council to amend their local
planning scheme where it isinconsistent with aregion
planning schemell,

L ocal council resolution

Thefirst step in creating or amending alocal planning
scheme isfor the local council to pass aresolution to
that effectl2. This resolution must be referred to the
WAPC, which isresponsible for providing advice to
the Minister on the schemes or proposed amendment to
the schemels.

Referral of proposal to the Environmental
Protection Authority

The proposal to create or amend alocal planning
scheme must be referred to the Environmental Protection
Authority (the EPA) to alow it the opportunity to decide
whether or not to assess the environmental implications
of the schemel4. The EPA may also decide that the
scheme is incapable of being made environmentally
acceptabl els.

If it determines that the scheme is incapable of being
made environmentally acceptable, the EPA must inform
both the Minister for Environment and the local
government. The Minister for Environment may direct
the EPA to assess the scheme notwithstanding the
findings of the EPA. Alternatively, the Minister for
Environment may consult the Minister for Planning and
advisethe EPA and thelocal government that the scheme
is not able to be approved?S.

If assessment of the scheme is required, the local
government may be required to undertake an
environmental review of the scheme and provide a
contaminated sites auditor’ s report. The EPA may also
independently investigate the scheme and consider
existing information on the scheme or the area

surrounding the schemel’. If areport on the schemeis
compiled, the EPA may require the local council to
publish the report for public review (discussed below)18,
For further information see Fact Sheet 5:
Environmental impact assessment in Western
Australia.

Advertising and public submissions

Before submitting alocal planning scheme or
amendment to the Minister, alocal council must make
reasonable endeavours to consult with personslikely to
be affected by theloca planning scheme or amendment1.

Oncethelocal council has referred the scheme or
amendment to the EPA and an environmental review
has been conducted and reviewed by the EPA, the local
council isrequired to advertise that the proposed scheme
or amendment is available for public inspection?0.

Any person may make awritten submission on the
proposed scheme. All submissions that deal with
environmental issues must be provided to the EPA along
with the local council’s views on and response to the
issues identified?l. Thelocal council must take into
account any submissions received before compiling a
report and recommending to the Minister that the
proposed scheme be approved.

The Minister then decides whether or not to approve
the scheme or amendment. In making this decision, the
Minister is required to take into account the opinion of
the EPA. A loca planning scheme cannot be approved
unless the Minister is satisfied that any conditions
required by the EPA have been incorporated into the
scheme?2. The Minister may require further amendments
to thelocal planning scheme text and maps which the
Minister may, or may not, require to be readvertised.
These further amendments are not required to reflect
public concerns. The scheme has full force and effect
once it is published in the Government Gazette23.

Non-Conforming Uses

A loca government may be liable to pay compensation
to aland owner where alocal planning scheme prohibits,
wholly or partialy, continuing any non-conforming use
of that land or where no development (other than
development for public purposes) is permitted?4. A non-
conforming use is a use of land which, while lawful if
carried out immediately prior to the coming into operation
of aplanning scheme, is not permissible under the new
scheme?>.

Local interim development orders (outsidethe
metropolitan area)

Where alocal planning schemeis proposed for a
district outside the metropolitan area the Minister may
make local interim devel opment orders (LIDOs)26.
LIDOs can be also be made where there is an existing
locd scheme, if the Minister considersthat it is necessary
in the public interest. LIDOs treat all proposed
developments, in a specified area, as developments at
the discretion of the local government Section 102(2)
of the Act. LIDOs must be advertised, and will cease
to have effect when revoked, when alocal planning
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scheme comes into force or after a period of three
years?8, Failure to comply with aLIDO is an offence
under the Act, and is subject to the same penalties
applicable to a breach of alocal planning scheme?.

Y| Region planning schemes

What isaregion planning scheme?

A region planning scheme is a planning scheme that
applies to aparticular region due to particular
development pressure. There are currently nine
designated planning regions in Western Australia3c.
However, not al of these are presently subject to region
planning schemes.

Creating or amending aregion planning
scheme

Region planning schemes are prepared by the WAPC
and approved by the Minister. The WAPC or the Minister
may prepare or amend aregion planning scheme for the
effective planning and coordination of land use and
development of any part of the State3l. Proposed region
planning schemes and amendments are to be referred
to the EPA. The WAPC must also complete an
environmental review when required by the EPA32 and
consider public submissions33. The WAPC isto make
reasonable endeavours to consult with those public
authorities and persons likely to be affected by the
scheme or amendment34. Each submission relating to
environmental issuesisto be provided to the EPA, aong
with WAPC' s response to the issues raiseds>. In the
case of schemes or amendments applying to land in the
Swan Valley, the WAPC must refer the scheme or
amendment to the Swan Valley Planning Committee3®.

What matters can bethe subject of aregion
planning scheme?

A region planning scheme can deal with the same
matters that can be dealt with under alocal planning
scheme. This may include planning controls for the
whole or any part of the particular region3’. The WAPC
can also prepare aregion planning schemeto deal
specifically with a matter of State or regional
importance3®. The WAPC must prepare a statement
setting out the purpose and planning objectives of a
region scheme or amendment and ensure that it is made
publicly available3,

How do region planning schemes contr ol
developments?

A local planning scheme is not to be approved by the
Minister unless the provisions of the local planning
scheme are consistent with each relevant region planning
scheme0. Where alocal planning schemeisinconsistent
with aregion scheme:

» Theregion schemeisto prevail over the local
government scheme to the extent of that
inconsistency; and

» Theloca government must (within 90 days of the
region scheme coming into effect) resolve to prepare

anew local planning scheme, or amend its existing
one, to make it consistent with the region planning
scheme?l,

If the local government does not amend the local
planning scheme as required, the Minister has the power
to create amendments to the scheme, approve of the
scheme and cause it to be published in the Government
Gazette asiif it was adopted by the local government42.
A person who contravenes aregion planning scheme
commits an offence3.

Regional interim development orders

Where the WAPC has resolved to prepare aregion
planning scheme for an area® it may (with the approval
of the Minister) issue aregiona interim development
order, as necessary, to regulate, restrict or prohibit a
development that might prejudicially affect preparation
of the scheme®. Such an order will last until it isrevoked
or until the region scheme comesinto operation or after
the expiration of three years (whichever is sooner)46.
Contravention of aregional interim order is an offence?’.

Planning control areas

If land subject to aregion planning schemeis required
for acertain purpose or use (eg, a hospital, carpark,
railway, school)48 the WAPC may declare that land as
aplanning control areafor a period of up to five years®.
The Peel Region Scheme, for example introduces a
planning control areato protect water catchments within
the Peel region.

Developments may still be approved in a planning
control area, subject to the approval of the WAPC. A
person who wishes to commence or carry out
development in a planning control area may apply to
the relevant local government who will then refer the
matter to the WAPC for determination®0. The WAPC
may refuse consent or give conditional approval to a
development®l. If the development is not carried out in
accordance with the specified conditions, the WAPC
may revoke that approval®2.

If a person commences, continues or carries out
development in a planning control area except with the
prior approval of that development®2; and in a manner
which isin conformity with the approval, they will
commit an offence®.

Subdivision of land

What is subdivision?

Subdivision of land occurswhereasinglelot isdivided
into two or more smaller freehold lots or where alot is
amalgamated with another lot. Subdivision may include
the provision of amenities such as roads, reserves and
public services. Subdivision frequently occurs where
rural, agricultural or industrial land is no longer used
for that purpose and is rezoned for residential purposes.
Generally the state government does not need approval
under the Act to subdivide Crown land, however approval
isrequired for Crown land to be subdivided into freehold
lots®s.
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What controls apply to subdivisions?

Subdivision of land requires the approval of the
WAPCS35, Local governments do not have approval
powers with respect to subdivision. The WAPC may
approve or refuse the subdivision or may approve the
subdivision with conditions®’. There is a two-part
approval process:

1. The proponent lodges a plan of subdivision with
the WAPC. The WAPC may refer the planto a
local government or public authority for objections
and recommendations®®.

2. If the plan is approved, the proponent has three
years (or four yearsin the case of a subdivision
creating more than 5 lots) to meet any conditions
placed on the approval before seeking final
endorsement from the WAPC?°, Thiswill alow the
land to be divided into separate titles by the Titles
Office, subject to certain preconditions®0. The
process must be recommenced if thefinal planis
not submitted within five years (for aplan approved
by the WAPC prior to 2005) or 24 months (for a
plan approved by the WAPC after 2005).

A person who commences, continues or carries out
works for the purpose of enabling the subdivision of
land, otherwise than as shown on a plan of subdivision
approved by the WAPC; or as required by the WAPC
to be carried out as a condition of approval of the plan
of subdivision, commits an offencef?.

Isthe WAPC required to consult other
persons or bodies when considering a
subdivision application?

Where the WAPC bedlievesthat a subdivision proposal
may affect the powers or functions of alocal government
or other authority, they must refer the proposal to those
bodies and invite their comment. These bodies must
respond within 42 days with a written memorandum
containing any objections or recommendations; and in
the case of local government, advise of any relevant
environmenta condition(s) to which the assessed scheme
is subject®2,

The WAPC is not bound by the submissions made by
these authorities. Additionally, thereis no genera
reguirement for public participation in the subdivision
approval process. However, if the proposal is assessed
by the EPA, there are opportunities for input into that
process. See Factsheet 5: Environmental impact
assessment in WA.

Swan Valley planning area

The WAPC must refer proposals affecting the Swan
Valley planning areato the Swan Valley Planning
Committee. The Swan Vdley Planning Committee must
respond within 42 days of receiving the proposals with
written advice on how the application should be
determined, including any conditions to which any
approval should be made subject. The WAPC is bound
by the advice of the Committee unless it obtains the
approval of the Minister6s3,

Stateregister of heritage places

The WAPC must wait for advice from the Heritage
Council of Western Australia before approving a
subdivision which may affect Land to which section 78
of the Heritage of Western Australia Act 1990 applies®.

What things must be taken into account
befor e granting approval?

When considering a subdivision application, the WAPC
must have regard to all relevant matters. Thisincludes
things such as the provision of servicesto each lot,
drainage of the land, the amount of public open space
to be provided and any relevant local planning schemes,
planning regulations or local laws. While the WAPC is
required to take into account the terms of aloca planning
scheme, the WAPC may approve a subdivision that is
inconsistent with the local planning scheme in certain
situations, including where the local government has
not made an objection to the subdivision®. A subdivision
must however comply with any environmental conditions
in the relevant local planning scheme.

Subdivision proposals are also exempt from the clearing
permit system under the Environmental Protection Act
1986 (WA). Clearing of native vegetation consistent
with a subdivision approval will not require approval
of the Department of Environment and Conservation6t,
The WAPC is not required to take into account the
clearing principlesthat apply to other clearing proposals.
For further information on the clearing laws, see Factshest
7: Clearing native vegetation.

What conditions can be placed on
subdivisions?

The WAPC has abroad discretion to impose conditions
on subdivision approvals. For example, the WAPC may
make it a condition of a subdivision approval that parts
of the land be vested in the Crown for the conservation
or protection of the environment®’. It may also require
that parts of the land be set aside for recreation, roads
and waterways or that required works be carried out.
The owner of theland may be required to pay an amount
to the local government in lieu of a portion of the land
being set aside for these purposes 8.

When the WAPC is satisfied that the proponent has
met all conditions imposed on the approval, it may
endorse the proposal. Once the proposal is endorsed,
the proponent may apply to Landgate to issue certificates
of title for the new lots. The Registrar cannot create or
register acertificate of title for anew subdivision unless
adiagram or plan of survey of the subdivision has been
endorsed with the approval of the WAPC®9,

Other planning controls

Development control

Development will require approval if specified under
alocal planning scheme or region planning scheme.
The scheme will specify the approval authority which
could be local government, the WAPC or the Minister
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for Environment. In addition, local governments and
the WAPC have discretion to approve a development
that has already commenced or been carried out?. For
more information see Factsheet 4: Development Controls.

Redevelopment legidation

Specific redevelopment legidation may exist for areas
that are being redevel oped by the State Government
(eg, Subiaco, East Perth, Midland, Armadale and Hope
Vadley). Thelegidation generally places the area under
the control of aredevelopment authority, and requires
that all the development proposals within the area are
subject to the approval of that authority. It is common
for local planning schemes and the Metropolitan Region
Scheme not to apply to aredevelopment area.

Non-binding policy statements

In addition to providing a mechanism for the creation
of binding local and region planning schemes, the
planning legislation permits the making of policy
instruments. These instruments do not have legal force,
but are required to be taken into account when local and
region planning schemes are being developed’! and
when planning decisions are being made. The policies
include:

» State Planning Policies (SPP) - created by the WAPC
to provide for any matter which may be the subject
of aloca planning scheme. The primary focus of
SPPsison broad issues of planning and facilitating
the coordination of planning throughout the State.
TheWAPC isrequired to have regard to conservation
of natural resources for social, economic,
environmental, ecological and scientific purposes
aswell as other factors’2. In preparing or amending
thelocal planning scheme, alocal government must
have regard to all relevant SPPs’3. Submissions can
be made regarding proposed SPPs asthe WAPC is
required to make reasonable endeavours to consult
those public authorities and persons likely to be
affected by the SPP74,

» Region scheme planning objective statements - a
written statement setting out the purpose and
planning objectives of aregion scheme or
amendment (prepared by the WAPC)7>. Local
governments must give due regard to these
statements when amending alocal planning
scheme’s,

 Local planning policies— created by local
governments under their local planning schemesto
guide decision making in relation to the applications
for development approval.

Applications for review — the
State Administrative Tribunal

An applicant for development approval who has been
refused approval or is unhappy with the conditions of
approva may apply to the State Administrative Tribunal
(SAT) for review of the decision’’. Review is possible
where alaw or planning scheme expressly givesthe

SAT jurisdiction over the matter; and where the planning
scheme confers aright to appeal against adecision and
the matter involvesthe exercise of adiscretionary power
by the particular authority78.

TheMinister may ‘cdl in’ and determine an gpplication
currently before the SAT, where the application concerns
issues of State or regional importance’. The Minister
can take public interest concernsinto account, as well
as planning considerations. The Minister's decisionis
final.

Objectors to development have no right of appeal to
the SAT. Additionaly, there are no rights to be joined
as a party to an appeal lodged by someone elsef0. On
public interest issues, intervener status may be obtained
on application to the SATSL It isaso possible to make
an application to be heard as a submitter where SAT is
of the opinion that the person has a sufficient interest
in the matter82, A submitter is not a party and is not
involved in mediations (unless the parties agree).

How can you become
involved?

Planning instruments play a significant rolein
controlling devel opments that may impact on the
environment. Therefore, it isimportant that members
of the public provide input into the devel opment of these
laws. This can be done in the following ways:

1. Monitor local government agendas, gazettes and
local newspapers for details about new town
planning scheme proposals and make submissions
on the proposals;

2. Contact councillors of your local government if
you believe your local town planning schemeis
inadequate and requires reform;

3. If anew schemeis proposed, or subdivisionis
likely to have a significant impact on the
environment, it can be referred to the EPA for an
environmental impact assessment (see Factsheet 5:
Environmental impact assessment in WA);

4. Monitor development approvals and make sure
they conform to the relevant local or regional
planning scheme; and

5. Refer potentialy illegal developmentsto therelevant
local government for investigation (See Factsheet
4: Development controls).

Contacts and information

Western Australian Planning Commission
www.wapc.wa.gov.au — Ph (08) 9264 7777

Department of Planning www.planning.wa.gov.au
—Ph (08) 9264 7777

Department of Environment & Conservation
www.dec.wa.gov.au — Ph (08) 6467 5000

Environmental Protection Authority
www.epa.wa.gov.au — Ph (08) 6467 5000
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For copies of legislation considered in
this Factsheet:

State Law Publisher (WA Legidlation)
www.slp.wa.gov.au

Australian Legal Information Institute
(Commonwealth Legislation)
www.austlii.edu.au
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